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GENERAL 

 

The North Carolina Register shall be published twice 

a month and contains the following information 

submitted for publication by a state agency: 

(1) temporary rules; 

(2) text of proposed rules; 

(3) text of permanent rules approved by the Rules 

Review Commission; 

(4) emergency rules 

(5) Executive Orders of the Governor; 

(6) final decision letters from the U.S. Attorney 

General concerning changes in laws affecting 

voting in a jurisdiction subject of Section 5 of 

the Voting Rights Act of 1965, as required by 

G.S. 120-30.9H; and 

(7) other information the Codifier of Rules 

determines to be helpful to the public. 

 

COMPUTING TIME:  In computing time in the schedule, 

the day of publication of the North Carolina Register 

is not included.  The last day of the period so computed 

is included, unless it is a Saturday, Sunday, or State 

holiday, in which event the period runs until the 

preceding day which is not a Saturday, Sunday, or 

State holiday. 

 

FILING DEADLINES 

 

ISSUE DATE:  The Register is published on the first and 

fifteen of each month if the first or fifteenth of the 

month is not a Saturday, Sunday, or State holiday for 

employees mandated by the State Personnel 

Commission.  If the first or fifteenth of any month is a 

Saturday, Sunday, or a holiday for State employees, 

the North Carolina Register issue for that day will be 

published on the day of that month after the first or 

fifteenth that is not a Saturday, Sunday, or holiday for 

State employees. 

 

LAST DAY FOR FILING:  The last day for filing for any 

issue is 15 days before the issue date excluding 

Saturdays, Sundays, and holidays for State employees. 

 

NOTICE OF TEXT 

 

EARLIEST DATE FOR PUBLIC HEARING: The hearing 

date shall be at least 15 days after the date a notice of 

the hearing is published. 

 
END OF REQUIRED COMMENT PERIOD 

An agency shall accept comments on the text of a 

proposed rule for at least 60 days after the text is 

published or until the date of any public hearings held 

on the proposed rule, whichever is longer. 

 
DEADLINE TO SUBMIT TO THE RULES REVIEW 

COMMISSION:  The Commission shall review a rule 

submitted to it on or before the twentieth of a month 

by the last day of the next month. 
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Note from the Codifier: The notices published in this Section of the NC Register include the text of proposed rules.  The agency 

must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public hearing, or a later 

date if specified in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published notice, 

the agency must publish the text of the proposed different rule and accept comment on the proposed different rule for 60 days. 

Statutory reference:  G.S. 150B-21.2. 
 

TITLE 01 ï DEPARTMEN T OF ADMINISTRATION  

 

Notice is hereby given in accordance with G.S. 150B-21.2 and 

G.S. 150B-21.3A(c)(2)g. that the Department of Administration 

intends to  amend the rules cited as 01 NCAC 05A .0112; 05B 

.0103, repeal the rule cited as 01 NCAC 05B .0210, readopt with 

substantive changes the rules cited as 01 NCAC 05B .0303-.0306, 

.0308-.0310, .0316, .0317, .0501, .0503, .1108, .1201, .1507, 

.1511, .1516, .1519-.1522, and repeal through readoption the 

rules cited as 01 NCAC 05B .0207, .0208, .0313, .0502, .1501, 

.1510; and 05D .0209. 

Pursuant to G.S. 150B-21.17, the Codifier has determined it 

impractical to publish the text of rules proposed for repeal unless 

the agency requests otherwise.  The text of the rule(s) are 

available on the OAH website at 

http://reports.oah.state.nc.us/ncac.asp. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

https://ncadmin.nc.gov/about-doa/administrative-rules-

review/proposed-rules-and-public-comment 

 

Proposed Effective Date:  October 1, 2019 

 

Public Hearing: 

Date:  June 25, 2019 

Time:  9:00 a.m.-11:00 a.m. 

Location:  Conference Room, Capehart-Crocker House, 424 N. 

Blount Street, Raleigh, NC 27603 

 

Reason for Proposed Action:  Rules scheduled for readoption 

pursuant to the periodic review set forth in G.S. 150B-21.3. 

 

Comments may be submitted to:  Shanon M. Gerger, NC 

Department of Administration, 1301 Mail Service Center, 

Raleigh, NC 27699-1301; phone (984) 236-0008; fax (919) 733-

9571; email adminrules@doa.nc.gov 

 

Comment period ends:  August 2, 2019 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact. Does any rule or combination of rules in this 

notice create an economic impact? Check all that apply. 

 State funds affected 

 Local funds affected 

 Substantial economic impact (>= $1,000,000) 

 Approved by OSBM 

 No fiscal note required 

 

CHAPTER 05 - PURCHASE AND CONTRACT  

 

SUBCHAPTER 05A ï DIV ISION OF PURCHASE AND 

CONTRACT  

 

01 NCAC 05A .0112 DEFINITIONS  

(a)  For the purpose of this Chapter, agency is defined as all 

departments, institutions, boards, commissions, universities, or 

other units of the State (including the Division of Purchase and 

Contract), and community colleges and local school 

administrative units, unless specifically exempted herein by 

reference. For the purpose of identifying a special responsibility 

constituent institution, as designated by the University Board of 

Governors, just the name "university(ies)" shall be used to 

distinguish any differences in the rules. 

(b)  A service contract shall mean any agreement in which an 

independent contractor performs services requiring specialized 

knowledge, experience, expertise or similar capabilities for a state 

agency for compensation involving an expenditure of public 

funds. The services may include (by way of illustration, not 

limitation) services such as maintenance of buildings or 

equipment, auditing, film production, employee training and food 

services, provided that the service is not primarily for review, 

analysis or advice in formulating or implementing improvements 

in programs or services (in which case rules relating to consultants 

shall be applicable). 

(c)  Where the term "Offer" is used, it refers to a bid, proposal or 

Offer submitted in response to an Invitation for Bids, Request for 

Proposals, Negotiation, or Request for Quotations. 

(d)  For the purpose of this Chapter, commodity(ies) is defined as 

any equipment, materials or supplies. It does not include services 

or printing. 

For the purpose of this Chapter: 

(1) "Agency" means all departments, institutions, 

boards, commissions, universities, community 

colleges or other units of the State, unless 

specifically exempted by statute. 

(2) "Best and Final Offer" ("BAFO") is a document 

that memorializes the details of Negotiations 
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between the State and a Vendor and mutually 

modifies the Vendor's Offer. 

(3) "Best Value Procurement" means the selection 

of a Vendor based on a determination of which 

Offer provides the best trade-off between price 

and performance, where quality is considered 

an integral performance factor as defined in 

G.S. 143-135.9. 

(4) "Bid Value Benchmark" or "General 

Delegation" means the maximum authorized 

expenditure for which an agency may contract 

to purchase Goods or Services without 

obtaining prior approval for the purchase from 

the Division. 

(5) "Consultant Services" means contracted work 

or tasks performed by a Vendor or independent 

contractor possessing specialized knowledge, 

experience, expertise and professional 

qualifications to investigate assigned problems 

or projects and to provide counsel, review, 

analysis or advice in formulating or 

implementing improvements in programs or 

Services. This includes improvements related 

to the organization, planning, directing, control, 

evaluation and operation of a program, Agency 

or department. 

(6) "Clarification" means communications 

between the State and a Vendor that may occur 

after receipt of Vendor's Offer made for the 

purpose of eliminating irregularities, 

informalities, or apparent clerical mistakes in 

an Offer. A Clarification may also be used to 

allow the State's reasonable interpretation of an 

Offer or Offers or to facilitate the State's 

evaluation of all Offers. A Clarification shall 

not be used to cure material deficiencies in an 

Offer, alter the scope of an Offer, or to 

negotiate. 

(7) "Competition" in purchasing exists when the 

available market for the Goods or Services to be 

acquired consists of more than one Responsible 

Vendor that is technically qualified and willing 

to submit an Offer. 

(8) "Competitive Range" means a rational 

grouping of the most competitive Offers as 

determined by the Purchasing Agency. 

(9) "Contract" means any type of agreement 

entered into by State Agencies, regardless of 

what it may be titled or called, setting out the 

obligations of the parties concerning a 

Procurement of Goods or Services. 

(10) "Deficiency" means either a failure to meet a 

stated requirement or a combination of 

weaknesses in an Offer that materially increases 

the risk of unsuccessful contract performance. 

(11) "Division" means the Division of Purchase and 

Contract. 

(12) "Electronic" means electrical, digital, magnetic, 

optical, electromagnetic or any other similar 

technology. 

(13) "Electronic Bid System" means the Division's 

Electronic system used variously to advertise 

Solicitations, notify Vendors, conduct Reverse 

Auctions, and post contract awards. 

(14) "Emergency Situations" means unforeseen 

circumstances that endanger lives, property, or 

the continuation of a vital program, as 

determined by the purchasing Agency Director, 

and that can be rectified only by immediate 

purchases or rental of Goods or Services. 

(15) "Goods" means any tangible property, 

including all equipment, materials, supplies and 

commodities. Unless the context requires 

otherwise, acquisition of printing shall be 

considered the purchase of Goods under these 

Rules. 

(16) "Goods Contract" means any agreement 

predominantly involving the Procurement of 

Goods from a Vendor, but which may also have 

ancillary Services aspects. 

(17) "Negotiation" means oral or written 

communications in a waived or open 

competitive Procurement between the State and 

Vendor undertaken with the intent of allowing 

Vendor to revise their Offers. Revisions may 

apply to price, schedule, technical 

requirements, or other terms of the proposed 

contract. Negotiations are specific to each Offer 

and shall be conducted to maximize the State's 

ability to obtain best value based on the 

evaluation factors set forth in the Solicitation. 

Negotiations shall be memorialized in any 

resulting Contract. 

(18) "Offer" means a bid, proposal, BAFO or other 

proposition submitted in response to any 

Solicitation, Negotiation, or other approved 

acquisition process, as well as responses to 

solution-based Solicitations and government-

Vendor partnerships. 

(19) "Personal Service Contract" means a Contract 

for defined Services provided by a professional 

individual, corporation, or independent 

contractor on a temporary or occasional basis, 

including those provided by a doctor, dentist, 

attorney, architect, professional engineer, 

scientist or performer of the fine arts or similar 

professions. Personal Services Contracts are a 

type of Services Contract. 

(20) "Pressing Need" means a need arising from 

unforeseen causes outside the State's control, 

including delay by contractors, delay in 

transportation, breakdown in machinery, or 

unanticipated volume of work, which can be 

satisfied only by immediate purchase or rental 

of Goods or Services. 
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(21) "Price" means the amount paid by the State to a 

Vendor for Goods or Services. 

(22) "Procurement" means the process of acquiring 

Goods or Services. 

(23) "Progressive Award" means an award of 

portions of a definite quantity requirement to 

more than one Vendor. Each portion is for a 

definite quantity and the sum of the portions is 

the total quantity procured. A Progressive 

Award may be in the Purchasing Agency's best 

interest when awards to more than one Vendor 

for different amounts of the same item are 

needed to obtain the total quantity or the time 

or times of delivery required. 

(24) "Public Funds" means any amount received, 

held, disbursed or otherwise subject to or 

accounted for in accordance with the State 

Budget Act and amounts used to acquire Goods 

and Services that are required to be purchased 

in accordance with Article 3 of Chapter 143 of 

the General Statutes. 

(25) "Purchasing Agency" or "Purchaser" means the 

Agency that issues a purchase order or 

otherwise acquires Goods or Services through a 

purchasing process. 

(26) "Responsible Vendor" means a Vendor who 

demonstrates in its Offer that it has the 

capability to perform fully the requirements of 

the Solicitation and who shows sufficient 

integrity, financial stability and reliability to 

perform its contract obligations in a satisfactory 

manner. 

(27) "Responsive Offer" means an Offer that 

conforms to the Requirements of the 

Solicitation in all material respects to be 

considered by the State for award. 

(28) "Requirement" is a provision of a Solicitation 

and any resulting Contract which prescribes the 

nature or details of a standard, process or 

procedure that must be complied with by the 

Vendor before any further evaluation of the 

Offer is conducted by the State. 

(29) "Sealed Offer" means an Offer that remains 

unopened until the public opening time stated 

in the Solicitation. 

(30) "Secretary" means the Secretary of the NC 

Department of Administration. 

(31) "Service Contract" means any agreement for 

compensation involving Services and requiring 

a particular or specialized knowledge, 

experience, expertise or similar capabilities in 

the Vendor. Contracts for Consultant Services 

and Personal Services are also types of Service 

Contracts. A Service Contract may also involve 

the ancillary purchase of Goods. 

(32) "Services" means the tasks and duties 

undertaken by a Vendor in a Service Contract 

to fulfill the requirements and Specifications of 

the Contract. 

(33) "Signature" means a manual autograph, an 

Electronic identifier or the Electronic result or 

an authentication technique, which is attached 

to or logically associated with a record and that 

is intended by the person using it to have the 

same force and effect as a manual signature. 

(34) "Small Purchase" means the purchase of Goods 

and Services not covered by a Term Contract 

where the expenditure of Public Funds is less 

than a Small Purchase Benchmark amount set 

and published by the SPO on the Division's 

website. 

(35) "Solicitation" means a Written or Electronic 

Invitation for Bids (IFB), Request for 

Quotations (RFQ), Request for Proposals 

(RFP), Best and Final Offer (BAFO), Request 

for Information (RFI) or other such documents 

approved by the SPO and expressly used to 

solicit or invite Vendor Offers, or to request 

information regarding the acquisition of Goods 

and Services, including all mutually agreed 

attachments and items incorporated by 

reference. 

(36) "Specification" means any description of the 

physical or functional characteristics of, or the 

nature of, the Goods or Services to be procured. 

(37) "SPO" means the State Procurement Officer. 

(38) "Tabulation" means a publicly available list of 

Vendors submitting Offers in response to a 

particular Solicitation and, if applicable, the 

prices Offered by each. 

(39) "Total Cost of Ownership" means a summation 

of all purchase, operating, and related costs to 

be expended during the projected lifetime of a 

Good or Service or both. 

(40) "Vendor" means a contractor, supplier, bidder, 

company, independent contractor, firm, 

corporation, partnership, individual or other 

entity submitting a response to a Solicitation. 

(41) "Voided Bid" means an Electronic bid that was 

submitted by a Vendor in connection with an 

Electronic Solicitation that has been cancelled 

and the unopened bids voided. 

(42) "Weakness" means a flaw in the Offer that 

increases the risk of unsuccessful contract 

performance. 

(43) "Written" or "Writing" means a communication 

recorded in a medium of expression that can be 

preserved, read, retrieved, and reproduced for 

an indefinite period of time, including 

information in a form that is electronically 

transmitted and stored. 

 

Authority G.S. 116-31.10; 143-48.3; 143-48.6; 143-49; 143-53; 

143-53.1; 143-57; 143-135.9. 

 

SUBCHAPTER 05B - PURCHASE PROCEDURES 

 

SECTION .0100 - REQUISITIONING  
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01 NCAC 05B .0103 CONFIDENTIALITY  

(a)  All information and documentation in whatever authorized 

form, (e.g. Electronic, Written, and verbal) relative to the 

development of a contractual document (Request for Quotation, 

Invitation for Bids, Request for Proposals, Waiver of 

Competition, Negotiation, etc.) Solicitation for a proposed or 

pending Procurement procurement or contract shall be deemed 

remain confidential in nature, except as deemed necessary by the 

purchaser to develop a complete contractual document. Such 

material shall remain confidential until the award of contract or 

action has been taken by the Purchasing Agency to cancel the 

Procurement. (See Rules .0210, .0309, .1501 and .1518 of this 

Subchapter). 

(b)  All information and documentation relative to the 

development of a Specification shall be confidential until a 

contract is entered into by the Purchasing Agency and the Vendor 

in accordance with G.S. 143-52(a). 

(c)  Trade secrets that the Vendor does not wish disclosed shall be 

identified as follows: 

(1) each page shall be identified in boldface at the 

top and bottom as "CONFIDENTIAL". 

(2) if only a portion of a page marked 

"CONFIDENTIAL" contains trade secret 

information, the trade secret information shall 

be designated with a contrasting color or by a 

box around such information. 

Cost information shall not be confidential. 

 

Authority G.S. 132-1.1; 133-33; 143-52; 143-53; 143-60. 

 

SECTION .0200 - SPECIFICATIONS  

 

01 NCAC 05B .0207 COPIES OF SPECIFICATIO NS 

 

Authority G.S. 143-49(2); 143-53. 

 

01 NCAC 05B .0208 QUALIFIED PRODUCTS LIS T 

 

Authority G.S. 143-49(2); 143-53. 

 

01 NCAC 05B .0210 CONFIDENTIALITY  

 

Authority G.S. 133-33; 143-53; 143-60. 

 

SECTION .0300 - PROCUREMENT AUTHORIZATIO N 

AND PROCEDURES 

 

01 NCAC 05B .0303 TELEGRAPH  ELECTRONIC , 

FACSIMILE, AND TELEP HONE OFFERS 

E-mail, Telegraph, facsimile, and telephone offers Offers shall not 

be accepted in response to solicitations Solicitation that are 

required to be sealed pursuant to Rule .0301 of this Section. The 

use of digital or Electronic Signatures on Electronic Offers must 

be consistent with G.S. 66-312. 

 

Authority G.S. 66-312; 143-49; 143-52; 143-53. 

 

01 NCAC 05B .0304 RECALL OF OFFERS 

Offers may be recalled prior to opening upon Written and signed 

request from an authorized agent of the company. Vendor to the 

Purchasing Agency. A record of the recall shall be maintained in 

the bid file. 

 

Authority G.S. 143-49; 143-52. 

 

01 NCAC 05B .0305 PUBLIC OPENING  

(a)  The Purchasing Agency shall publicly open and tabulate all 

Offers (except those that have been previously withdrawn, or 

Voided Bids) Advertised procurements shall be publicly opened 

at the time, date, and place identified in the procurement 

document. Solicitation. The Tabulation shall be made public at 

the time it is created unless otherwise confidential pursuant to 

Rule .0103 of this Section. There shall be at least two Purchasing 

Agency employees present at the opening when a Sealed Offer is 

required. At the time of opening, the names of the companies, the 

manufacturer(s) and catalog number(s) of the item(s) they have 

offered and the prices, deliveries and payment terms they have 

submitted shall be tabulated and this tabulation shall become 

public record, except as provided in Paragraph (b) of this Rule. 

(b)  When Negotiation after receipt of Offers is authorized, only 

the names of offerors and the Goods and Services offered shall be 

tabulated at the time of opening. The price Offer shall become 

available for public inspection at the time of the award. 

(b)(c)  Under the two-step process, the responsive technical Offers 

will be evaluated and, if acceptable, only the cost/price Offers for 

such acceptable Offers will then be publicly opened. At least two 

days prior notification will be given to such offerors of the time 

and place of the opening. Under a two step process, the cost/price 

offer(s) shall not become public record until the technical offer(s) 

has been evaluated (first step) and then only those offerors 

determined by the agency which issued the solicitation document 

to have acceptable technical offers shall have their cost/price 

offers opened (second step). The cost/price offers from offerors 

whose technical offers were deemed unacceptable shall remain 

unopened. The remaining cost/price offers shall be publicly 

opened, and the offeror(s) with the acceptable technical offer(s) 

notified of the time and place for the opening. At least two agency 

working days notice shall be given prior to the opening. In 

addition, there shall be at least two agency employees present at 

the opening. 

 

Authority G.S. 143-49; 143-52; 143-53. 

 

01 NCAC 05B .0306 LA TE OFFERS, 

MODIFICATIONS, OR  WITHDRAWALS  

No late offer, late modification, or late withdrawal shall be 

considered unless received before contract award, and the offer, 

modification, or withdrawal would have been timely but for the 

action or inaction of agency personnel directly serving the 

procurement process. The offeror shall have his offer delivered on 

time, regardless of the mode of delivery used, including the U.S. 

Postal Service or any other delivery services available. All Offers 

or modifications must be received by the due date, time and 

location as specified in the Solicitation document. Any Offer or 

modification received after the specified time shall not be 
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considered. Withdrawal must be requested in writing prior to the 

contract award. 

 

Authority G.S. 143-49; 143-52. 

 

01 NCAC 05B .0308 EXTENSION OF ACCEPTANCE 

TIME  

When in the public interest, companies Vendors may be requested 

to extend the time offered for the acceptance of offers. within 

which an Offer is to be accepted. 

 

Authority G.S. 143-49; 143-52. 

 

01 NCAC 05B .0309 EVALUATION  

(a)  In determining the award of contract, Contract, bona fide 

offers Responsive Offers shall be considered and evaluated as 

provided by statute and applicable rules. The evaluation criteria 

to be used in determining the award of contract Contract shall be 

identified in the procurement Solicitation document. 

(b)  An unexecuted offer or an offer without a delivery time shall 

be rejected. 

(c)(b)  During the period of evaluation and prior to award, only 

the information provided in the tabulation is public record. 

Possession of Offers, offers, including any accompanying 

information submitted with the offers Offers, shall be limited to 

persons in the agency Purchasing Agency who are responsible for 

handling the offers Offers and accompanying information, and to 

others determined necessary by the agency Purchasing Agency 

which issued the solicitation document, for the purpose of 

evaluation and award of Contracts. contract. No Vendor shall 

participate in the evaluation process nor submit any additional 

information or materials during the period of evaluation, unless 

requested by the Purchasing Agency. Offeror participation in the 

evaluation process shall not be permitted. Any communication 

with an offeror that may be necessary for purpose of clarification 

of its offer shall be conducted by the agency which issued the 

solicitation document. After award of the contract or when the 

need for the item or service is canceled, the complete file shall be 

available to any interested party with the exception of trade secrets 

subject to the provisions of Rules .1501 and .1518 of this 

Subchapter. 

(c)  Evaluation of Offers shall be conducted in accordance with 

the following requirements: 

(1) following evaluation of the Offers, the 

Purchasing Agency shall submit a 

recommendation to the Division; 

(2) evaluation scoring sheets, and other materials 

utilized to determine the ranking or assessment 

of the Responsive Offers shall be retained in the 

Agency Procurement file; and 

(d)  If a Vendor is determined to be non-responsive, a written 

determination of such status shall be made, including the reason(s) 

therefore with any supporting documentation in the Procurement 

file. The failure of a Vendor to provide requested information to 

the Purchasing Agency in connection to a Clarification or 

mandatory addendum shall be sufficient justification for a 

determination of non-responsiveness. 

 

Authority G.S. 143-49; 143-52; 143-53. 

01 NCAC 05B .0310 NOTIFICATION OF AWARD  

If a solicitation is required to be advertised through the Division 

of Purchase and Contract, then notice of the resulting contract 

award shall be posted via the Division of Purchase and Contract's 

home page by the agency issuing the solicitation document in 

accordance with Rule .0316 of this Section. In addition, after 

contracts are awarded, successful companies shall be notified in 

writing or electronically by the agency issuing the solicitation 

document. 

(a)  Following the award of a Contract in accordance with Rule 

.0301 of this Section, the Purchasing Agency shall notify the 

winning Vendor in writing. Written notifications may include 

Electronic means such as posting on the Electronic Bid System, 

letter or e-mail. 

(b)  Purchasing Agencies shall post Contract awards in the same 

manner described in Rule .0316 of this Section. 

 

Authority G.S. 143-49; 143-52; 143-53. 

 

01 NCAC 05B .0313 TABULATIONS AND 

ABSTRACTS 

 

Authority G.S. 143-49; 143-52; 143-53. 

 

01 NCAC 05B .0316 ADVERTISEMENT 

REQUIREMENTS  

(a)  Unless already required by statute, all advertisements required 

by rule shall be through the Division of Purchase and Contract via 

the Division's home page on the internet. If advertisement is 

required by rule, the solicitation shall be advertised at least once 

and at least 10 days prior to the date designated for opening. This 

Rule does not prevent solicitation of offers by additional direct 

mailings or additional advertisement by an agency. 

(a)  Unless otherwise directed by statute or excepted pursuant to 

Paragraph (d) of this Rule, all advertisements required by Rule 

.0301 of this Section shall advertise through the Division's 

Electronic Bid System for at least 10 calendar days, unless a 

memo requesting a waiver is received by the Division and 

approved by the SPO in accordance with the Rule .1401 of the 

Section. This Rules does not prevent Solicitation of Offers by 

additional direct mailings or additional advertisement by a 

Purchasing Agency. 

(b)  Agencies required by rule to advertise their solicitations shall 

electronically transmit the required data directly to the Division's 

home page. The required data shall include the complete 

solicitation Solicitation document (specifications, requirements, 

terms and conditions, etc.), with agency name, buyer name, phone 

number and address for accessing hard copies of the solicitation 

Solicitation, solicitation identification number, title (a short 

description of the commodity, service or printing requirement), 

and the opening date, time and place. If the solicitation requires 

potential offerors to attend a mandatory conference or mandatory 

site visit, this information shall also be furnished with the 

advertisement, to include date, time, location, contact person and 

the contact person's phone number. 

(c)  Within three agency working days from the award of a 

contract that has been advertised through the Division, Division's 

Electronic Bid System, agencies Purchasing Agencies shall 

electronically transmit an award notice directly to the Division's 
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Electronic Bid System. home page on the internet. The award 

notice shall be posted for at least 30 consecutive calendar days. 

This award notice shall identify the contract and award 

information. 

(d)  Exceptions to this Rule are as follows: 

(1) When it is deemed by the agency's executive 

officer or the officer's designee that there is a 

valid reason for the agency not If the 

Purchasing Agency is unable to transmit the 

advertisement or award notice electronically, 

that agency may submit the data to the Division, 

so the Division may Division to transmit it 

electronically, or the agency may place the 

advertisement (excluding the complete 

solicitation Solicitation document) via 

newspaper. If advertised via newspaper, the 

agency which issued the solicitation document 

shall be responsible for the advertisement and 

the award notice shall not be required. Some 

valid reasons include computer equipment 

failure, networking difficulties, or insufficient 

copies of samples for a printing job. 

(2) If there is an attachment to a solicitation that the 

agency determines will not be electronically 

transmitted, then the solicitation document, 

when it is electronically transmitted, shall 

include instructions to contact the agency which 

issued the solicitation to obtain the attachment. 

If a Purchasing Agency is unable to 

electronically transmit an attachment to the 

Solicitation, the Purchasing Agency shall 

include instructions to obtain the attachment in 

the advertisement. 

(3) If an agency determines that it is not feasible to 

electronically transmit a particular solicitation 

document through the Division's home page, 

then the agency shall electronically transmit a 

summary notice in the same way as if it had 

electronically transmitted the solicitation 

document. The summary notice will instruct 

anyone inquiring about the solicitation on the 

Division's home page to contact the agency for 

a hard copy. If a Purchasing Agency is 

unable to electronically transmit a Solicitation, 

the Purchasing Agency shall electronically 

transmit a summary notice which will provide 

interested Vendors with instructions to obtain a 

copy of the Solicitation. 

 

Authority G.S. 143-52; 143-53. 

 

01 NCAC 05B .0317 MA NDATORY 

CONFERENCES/SITE VISITS 

(a)  It is recommended, except in unusual cases, for agencies only 

to urge and caution potential offerors to attend scheduled 

conferences or site visits. 

(a)(b)  When a solicitation Solicitation requires potential offerors 

Vendors to attend a mandatory conference or mandatory site visit, 

the date, time, location, and other pertinent details of the 

conference or site visit shall be given in the solicitation document, 

Solicitation, and in the advertisement (if required by rule). when 

required by Rule .0316 of this Section. 

(b)(c)  If only one potential offeror Vendor attends the mandatory 

conference or mandatory site visit, the conference or site visit may 

continue to be conducted, but the solicitation shall be canceled 

immediately following the Purchasing Agency may conduct or 

postpone the conference or site visit. If this occurs, the agency 

shall investigate why The Purchasing Agency shall review the 

Solicitation and factors set out in Rule .1401 of this Section to 

determine whether any Competition is available and why only one 

potential Vendor attended. offeror was in attendance and ascertain 

if there is any competition available. If it is determined that 

competition is available, the agency shall again attempt to obtain 

competition by following the rules of this Subchapter, unless 

otherwise permitted by rule. The Purchasing Agency may 

schedule another conference or site visit if it determines that 

Competition is available, and it would be in the best interest of the 

State. If it is determined that there is no competition Competition 

available, then the procurement Procurement may be handled as a 

subject to approval for a waiver of Competition as permitted by 

rule pursuant to Rule .1402 of this Section. 

(c)  The Purchasing Agency shall document details of the 

conference or site visit as part of the official Procurement records. 

(d)  Any and all questions or Clarifications by a potential offeror 

Vendor regarding a solicitation document Solicitation shall be 

addressed to the purchaser Purchasing Agency named on the 

Solicitation. document. Any and all revisions to the solicitation 

document Solicitation shall be made only by written addendum 

from the purchaser. Purchasing Agency. Verbal communications 

from whatever source are of no effect. 

 

Authority G.S. 143-52; 143-53. 

 

SECTION .0500 - REJECTION OF OFFERS 

 

01 NCAC 05B .0501 BASIS FOR REJECTION OR 

CANCELLATION OF OFFE RS 

(a)  In soliciting offers, any and all offers received may be rejected 

in whole or in part. Basis for rejection shall include, but not be 

limited to, the offer being deemed unsatisfactory as to quantity, 

quality, delivery, price or service offered; the offer not complying 

with conditions of the procurement document or with the intent of 

the proposed contract; lack of competitiveness by reason of 

collusion or otherwise or knowledge that reasonably available 

competition was not received; error(s) in specifications or 

indication that revision(s) would be to the state's advantage; 

cancellation of or changes in the intended project or other 

determination that the proposed requirement is no longer needed; 

limitation or lack of available funds; circumstances which prevent 

determination of the lowest responsible or most advantageous 

offer; any determination that rejection would be to the best interest 

of the state. 

(a)  Any Offers received in response to a Solicitation may be 

rejected. The basis for rejection may include the following: 

(1) the Offer does not address the requirements in 

the Solicitation for bid regarding quantity, 

quality, delivery, price or service; 
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(2) the Offer does not comply with the conditions 

set forth in the Solicitation for bid; 

(3) the Purchasing Agency determines there is a 

lack of Competition; 

(4) the Solicitation contains errors; 

(5) cancellation of or changes to the project 

reference in the Solicitation; 

(6) dual or similar Offers which prevent a Best 

Value Procurement to be determined; or 

(7) limitation or lack of available funds of the 

Purchasing Agency. 

(b)  Negotiation may be utilized if permitted by Rule .0503 of this 

Section. 

(c)  If all Offers are rejected, a Solicitation may be cancelled in its 

entirety or otherwise handled in accordance with the provisions of 

this Chapter. 

 

Authority G.S. 143-52; 143-53. 

 

01 NCAC 05B .0502 PUBLIC RECORD  

 

Authority G.S. 143-52; 143-53. 

 

01 NCAC 05B .0503 NEGOTIATION  

If an agency does not receive a satisfactory offer in response to a 

solicitation and all offers are rejected, negotiations may be 

conducted with all known sources of supply that may be capable 

of satisfying the requirement, if it is determined by the agency that 

issued the solicitation document that soliciting offers again would 

serve no purpose. The negotiations shall be conducted by that 

agency if under their benchmark or delegation. Negotiations shall 

be conducted in writing and shall include standard language and 

terms and conditions issued by the Division of Purchase and 

Contract, unless otherwise provided by rule. If the negotiations 

are conducted with only one source or if only one source responds 

to the negotiations, the reason for lack of competition shall be 

documented in writing for public record. Negotiations may also 

be conducted under conditions that merit a waiver of competition, 

or in other situations that are advantageous as determined by the 

SPO. 

(a)  If the Purchasing Agency does not receive a Responsive Offer 

to a Solicitation and determines that soliciting Offers again would 

not yield a difference result, the Purchasing Agency may negotiate 

with Vendors in the Competitive Range or reject all Offers and 

negotiated with one or more sources of supply that may be capable 

of satisfying the requirement. Negotiations may also be conducted 

under conditions that merit a waiver of Competition pursuant to 

Rule .1401 of this Section. 

(b)  Negotiations shall be conducted by the Purchasing Agency if 

under its Bid Value Benchmark or General Delegation. A 

Purchasing Agency may request the participation of the Division 

in any Negotiation. 

(c)  Negotiations shall be memorialized by a mutually satisfactory 

document, executed by the parties and issued by the Division. 

(d)  All Negotiation results shall be documented in writing for 

public record. 

 

Authority G.S. 143-52; 143-53; 143-60. 

 

SECTION .1100 - TERM  CONTRACTS 

 

01 NCAC 05B .1108 EXTENSION OF CONTRACT 

TERMINATION DATES  

When in the public interest, best interest of the State, Vendors 

contractors may be requested to extend the scheduled termination 

dates of contracts. Extensions shall not result in a change in the 

prices stated in the original contract unless agreed to by the 

Purchasing Agency in writing. Extensions that result in an annual 

contract value exceeding a Purchasing Agency's delegation must 

be submitted to the Division for approval based on the 

determining factors set forth in Rule .1102 of this Section. 

 

Authority G.S. 143-52; 143-49. 

 

SECTION .1200 - PARTIAL AND MULTIPLE AWA RDS 

 

01 NCAC 05B .1201 USE 

(a)  Partial, progressive or multiple awards may be made by reason 

of insufficient funds, legislative mandates, where it is 

advantageous to award separately by items or where more than 

one supplier is needed to provide the contemplated requirements 

as to quantity, quality, delivery, service(s) or geographical areas. 

(b)  Notwithstanding the necessity for awards to more than one 

supplier in the case of some indefinite quantity contracts, such 

awards shall be limited to the number of suppliers deemed 

necessary to reasonably satisfy the intended requirements. 

Extreme care shall be exercised to protect the character and 

principles of competition. Quantities shall not be divided among 

companies on definite quantity requirements unless and except as 

provided in the procurement document. 

(a)  The Purchasing Agency may make a partial, multiple or 

Progressive award for the following reasons: 

(1) there are insufficient funds to make a full 

award; 

(2) a legislative mandate; 

(3) if the Purchasing Agency determines that it is in 

the best interests of the State to award 

separately by items; or 

(4) if more than one supplier is needed to meet the 

Specifications as to quantity, quality, delivery, 

services, or geographical areas as set forth in 

the Solicitation. 

(b)  Multiple awards shall be made consistent with the applicable 

provisions of G.S. 143-52.3(5). 

 

Authority G.S. 143-52.3; 143-53(6). 

 

SECTION .1500 - MISCELLANEOUS PROVISIONS  

 

01 NCAC 05B .1501 CONFIDENTIALITY  

 

Authority G.S. 143-52; 143-53. 

 

01 NCAC 05B .1507 CHANGE IN CORPORATE 

STRUCTURE 

Any Contract following an award to a Vendor are not instruments 

for sale and shall not be assigned. In cases where contractors are 

If a Vendor is involved in corporate consolidations, acquisitions 
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or mergers, the Purchasing Agency agency which issued the 

solicitation document resulting in the contract may negotiate 

agreements for the transfer of contractual obligations and the 

continuance of contracts Contracts if the Purchasing Agency 

determines that it is in the best interest of the State. within the 

framework of the new corporate structures but with the 

understanding that the state's contracts are not instruments for sale 

and shall not be assigned. 

 

Authority G.S. 143-53. 

 

01 NCAC 05B .1510 USE OF PURCHASING POWER 

FOR PRIVATE GAIN  

 

Authority G.S. 143-53; 143-58.1. 

 

01 NCAC 05B .1511 ANTITRUST VIOLATI ONS 

ANTICOMPETITIVE, DEC EPTIVE, AND FRAUDULE NT 

PRACTICES 

In instances of identical offers or where there are otherwise 

indications of collusion, awards may be made in a manner 

intended to discourage or prevent its continuance as deemed to 

represent the state's best interest. Instances of suspected antitrust 

violation shall be reported to appropriate law enforcement 

authorities by the agency which issued the solicitation document. 

(a)  A Purchasing Agency shall act to prevent the continuance of 

anticompetitive, deceptive, or fraudulent practices. 

Anticompetitive practices include actions involving Vendors that 

restrain trade or commerce or eliminate Competition. 

(b)  Anticompetitive, deceptive, or fraudulent practices may be 

evidenced by one or more of the following: 

(1) conspiracy in restraint of trade or commerce; 

(2) combination bidding in restraint of trade or 

commerce; 

(3) price fixing which may include reliance upon 

an industry price list; 

(4) collusion; 

(5) identical bidding; or 

(6) agreements to: 

(A) rotate Offers; 

(B) share the profits with a Vendor who is 

not the low Vendor; 

(C) sublet work in advance of bidding as a 

means of preventing Competition; 

(D) refrain from bidding; 

(E) submit prearranged Offers; 

(F) submit complementary Offers; 

(G) set up territories to restrict 

Competition; 

(H) alternate bidding; or 

(I) any other unlawful act in restraint of 

trade or commerce. 

(c)  Agency actions to discourage or prevent the continuance of 

anticompetitive, deceptive, or fraudulent practices may include 

the following: 

(1) rejecting the Vendor's Offer; 

(2) awarding a bid to a Vendor with a cost or 

technical proposal that is evaluated lower than 

the offending Vendor's proposal; and 

(3) recommending that the SPO debar a Vendor 

from doing business with the State in 

accordance with Rule .1520 of this Section. 

(d)  The Purchasing Agency shall report evidence of 

anticompetitive, deceptive or fraudulent practices to the Attorney 

General's office and any other appropriate law enforcement 

authority. 

 

Authority G.S. 143-53; 143-54. 

 

01 NCAC 05B .1516 ADVERTISING  

No contract shall be used for any advertising by the contractor. 

No Vendor shall advertise or otherwise use any Contract for 

marketing purposes. A Vendor may only include the State on a 

listing of existing customers. 

 

Authority G.S. 143-53; 143-60. 

 

01 NCAC 05B .1519 PROTEST PROCEDURES 

(a)  To insure fairness to all offerors and to promote open 

competition, agencies and the Division of Purchase and Contract 

shall actively follow-up and be consistent in responding to an 

offeror's protest over contract awards  

(b)  This Rule applies only to contracts with an actual or estimated 

dollar value over ten thousand dollars ($10,000). Agencies may 

establish procedures to handle an offeror's concerns for contracts 

with less dollar value. 

(c)  When an offeror wants to protest a contract awarded by an 

agency over ten thousand dollars ($10,000) in value, the agency 

and the offeror shall comply with the following: 

(1) The offeror shall submit a written request for a 

protest meeting to the agency's executive 

officer which shall be received by the agency's 

executive officer's office within 30 consecutive 

calendar days from the date of the contract 

award. The executive officer shall furnish a 

copy of this letter to the SPO within five 

consecutive calendar days of receipt. The 

offeror's letter shall contain specific reasons 

and any supporting documentation for why it 

has a concern with the award. If the letter does 

not contain this information, or if the executive 

officer determines that a meeting would serve 

no purpose, then the executive officer may, 

within 10 consecutive calendar days from the 

date of receipt of the letter, respond in writing 

to the offeror and refuse the protest meeting 

request. A copy of the executive officer's letter 

shall be forwarded to the SPO. 

(2) If the protest meeting is granted, the executive 

officer shall attempt to schedule the meeting 

within 30 consecutive calendar days after 

receipt of the letter, or as soon as possible 

thereafter. Within 10 consecutive calendar days 

from the date of the protest meeting, the 

executive officer shall respond to the offeror in 

writing with the executive officer's decision. A 

copy of the executive officer's letter shall be 

forwarded to the SPO. 
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(3) The agency shall notify the SPO in writing of 

any further administrative or judicial review of 

the contract award. 

(4) The executive officer may appoint a designee to 

act on the executive officer's behalf under this 

Rule. 

(d)  When an offeror wants to protest a contract awarded by the 

Secretary over ten thousand dollars ($10,000) in value, the SPO 

and the offeror shall comply with the following: 

(1) The offeror shall submit a written request for a 

protest meeting to the SPO which shall be 

received by the Division within 30 consecutive 

calendar days from the date of the contract 

award. The offeror's letter shall contain specific 

reasons and any supporting documentation for 

why it has a concern with the award. If the letter 

does not contain this information, or if the SPO 

determines that a meeting would serve no 

purpose, then the SPO may, within 10 

consecutive calendar days from the date of 

receipt of the letter, respond in writing to the 

offeror and refuse the protest meeting request. 

(2) If the protest meeting is granted, the SPO shall 

attempt to schedule the meeting within 30 

consecutive calendar days after receipt of the 

letter, or as soon as possible thereafter. Within 

10 consecutive calendar days from the date of 

the protest meeting, the SPO shall respond to 

the offeror in writing with the SPO's decision. 

(a)  When a Vendor wants to protest a Contract awarded by a 

Purchasing Agency valued at less than the amount set forth in G.S. 

143-53, the Purchasing Agency and Vendor shall comply with the 

following: 

(1) The Vendor shall submit a written request for a 

protest meeting to the Agency's executive 

officer or his or her designee within 30 calendar 

day from the date of the Contract award. The 

executive officer shall furnish a copy of this 

letter to the SPO within five calendar days of 

receipt. The Vendor's request shall contain 

reasons why it has a concern with the award and 

any supporting documentation. If the request 

does not contain this information, or if the 

executive officer determines that the protest is 

meritless so that a meeting would serve no 

purpose, then the executive officer may, within 

10 calendar days from the date of receipt of the 

request, respond in writing to the Vendor and 

refuse the protest meeting request. A copy of 

the executive officer's decision letter shall be 

forwarded to the SPO. 

(2) If the protest meeting is granted, the executive 

officer shall schedule the meeting within 30 

calendar days after receipt of the request, or as 

soon as possible thereafter. Within 10 calendar 

days from the date of the protest meeting, the 

executive officer shall respond to the Vendor in 

writing with the executive officer's decision and 

appeal rights. A copy of the executive officer's 

decision letter shall be forwarded to the SPO. 

(3) The Purchasing Agency shall notify the SPO in 

writing of any further administrative or judicial 

review of the Contract award. 

(b)  When a Vendor wants to protest a Contract awarded by the 

Secretary valued over the amount set forth in G.S. 143-53, the 

SPO and Vendor shall comply with the following: 

(1) The Vendor shall submit a written request for a 

protest meeting to the SPO within 30 calendar 

days from the date of the Contract award. The 

Vendor's request shall contain reasons why it 

has a concern with the award and any 

supporting documentation. If the request does 

not contain this information, or if the SPO 

determines that the protest is meritless so that a 

meeting would serve no purpose, then the SPO 

may, within 10 calendar days from the date of 

receipt of the request, respond in writing to the 

Vendor and refuse the protest meeting request. 

(2) If the protest meeting is granted, the SPO shall 

schedule the meeting within 30 calendar days 

after receipt of the request, or as soon as 

possible thereafter. Within 10 calendar days 

from the date of the protest meeting, the SPO 

shall respond to the Vendor in writing with the 

SPO's decision and appeal rights. 

(3) The SPO shall notify the Secretary of any 

further administrative or judicial review of the 

Contract award. 

 

Authority G.S. 150B-2; 150B-22; 150B-23; 143-53. 

 

01 NCAC 05B .1520 DEFAULT PROCEEDINGS;  

DEBARMENT  

(a)  The agency which issued the solicitation document resulting 

in the contract may find a contractor in default of contract for 

failing to perform in accordance with the contract requirements, 

terms and conditions. If a contractor is found in default of 

contract, the agency which issued the solicitation document 

resulting in the contract may take action, immediate if necessary, 

to purchase the needed commodities, printing or services on the 

open market and charge any additional cost for the commodities, 

printing or services and expense for doing so to the defaulting 

contractor. If an agency finds a contractor in default, such action 

and the circumstances shall be reported by the agency to the 

Division of Purchase and Contract in writing. This does not limit 

any other remedies that may be available to the State or agency. 

(a)  In addition to any civil or criminal remedies available to the 

State, the SPO may debar the Vendor from receiving an award 

under a State Contract or conducting future business with the State 

for up to a one year term in accordance with this Rule. 

(b)  Cause for initial or successive debarment may include: 

(1) deliberate failure without good cause to 

perform a Contract in accordance with the 

terms and conditions of the Contract; 

(2) substantiated or uncured complaints; 

(3) the Vendor or any officer, director, owner, 

project manager, Procurement manager or chief 
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financial officer is convicted under a State or 

Federal statute of embezzlement, theft, forgery, 

bribery, falsifaction or destruction of records, 

receiving stolen property, or any other offense 

indicating a lack of business integrity which 

currently, seriously, and directly affects 

responsibility as a State Vendor; 

(4) the Vendor or any officer, director, or owner is 

debarred from bidding or contracting with the 

federal government; 

(5) conviction under State or Federal antitrust 

statutes arising out of the submission of bids or 

proposals; and 

(6) violation of the State Government Ethics Act or 

the Lobbying laws. 

(c)(b)  Upon finding cause to debar a Vendor, the SPO The 

Division may remove the contractor Vendor from any mailing 

distribution lists which may be utilized for up to a one year term. 

and debar the contractor from doing business with the agency, or 

any agency, for a period of time at the discretion of the Division. 

(d)  The SPO shall notify a Vendor of any debarment and appeal 

rights, in writing, which may include an Electronic form. 

 

Authority G.S. 143-49; 143-52; 143-53; 143-60; 143-64.b(c)(21); 

143-746. 

 

01 NCAC 05B .1521 FAITHFUL PERFORMANCE  

(a)  A bond, or other suitable means of insuring faithful 

performance, may be required of the contractor at the contractor's 

expense. 

(b)  Liquidated damages, in the form of a monetary penalty for 

late delivery, may be provided for in the contract, as a means of 

ensuring faithful performance from the contractor. 

A Solicitation and Contract may include terms ensuring a 

Vendor's performance such as: 

(1) a bond, or similar assurance; 

(2) liquidated damages; 

(3) a percentage of the Contract value held as a 

retainage; 

(4) withholding final payment contingent on 

acceptance of the final deliverable; and 

(5) any other provision which assures performance 

of the Vendor. 

 

Authority G.S. 143-52; 143-53. 

 

01 NCAC 05B .1522 RECIPROCAL PREFERENCE  

(a)  Each Solicitation document used to obtain contracts for 

equipment, materials, supplies, Goods and services Services that 

exceed twenty-five thousand dollars ($25,000) in value thresholds 

mandated in G.S. 143-59(b) shall include space for a bidder to 

give their principal place of business address if it is different than 

the address given in the execution section of the solicitation 

document. Solicitation. This shall not prevent the agency 

Purchasing Agency that issued the solicitation document 

Solicitation from investigating this information and concluding 

that the principal place of business is different, according to their 

the Agency's interpretation of G.S. 143-59(c). 

(b)  A reciprocal preference shall not be used when procurements 

are being made Procurement are exempted under G.S. 143-

53(a)(5) and G.S. 143-57. G.S. 143-59(d). 

(c)  For the purpose of this Section, a bidder and offeror, as well 

as bid and proposal, are interchangeable. 

 

Authority G.S. 143-59. 

 

SUBCHAPTER 05D - CONSULTANT CONTRACTS  

 

SECTION .0200 - CONTRACTING PROCEDU RE FOR 

CONSULTANTS 

 

01 NCAC 05D .0209 RELATIONSHIP OF 

CONSULTANT TO STATE  

 

Authority G.S. 143-64.21. 

 

 

TITLE 14B ï DEPARTME NT OF PUBLIC SAFETY  

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

Alcoholic Beverage Control Commission intends to amend the 

rule cited as 14B NCAC 15B .1013. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

https://abc.nc.gov/ 

 

Proposed Effective Date:  October 1, 2019 

 

Public Hearing: 

Date:  July 10, 2019 

Time:  10:00 a.m. 

Location:  ABC Commission Hearing Room, 400 East Tryon 

Road, Raleigh NC 27610 

 

Reason for Proposed Action:  To update allowable procedures 

for filing refund offer redemptions for spirituous liquor purchases 

to include filing electronically. 

 

Comments may be submitted to:  Walker Reagan, 400 East 

Tryon Road, Raleigh NC, 27601; phone (919) 779-8367; fax 

(919) 661-6165; email walker.reagan@abc.nc.gov 

 

Comment period ends:  August 13, 2019 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 
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further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact. Does any rule or combination of rules in this 

notice create an economic impact? Check all that apply. 

 State funds affected 

 Local funds affected 

 Substantial economic impact (>= $1,000,000) 

 Approved by OSBM 

 No fiscal note required 

 

CHAPTER 15 - ALCOHOL IC BEVERAGE CONTROL 

COMMISSION  

 

SUBCHAPTER 15B - RETAIL BEER: WINE: MIXE D 

BEVERAGES: BROWNBAGG ING: ADVERTISING: 

SPECIAL PERMITS  

 

SECTION .1000 - ADVERTISING  

 

14B NCAC 15B .1013 REFUND OFFERS 

(a)  General. Refund offers may be used to advertise spirituous 

liquor. Refund offers may be advertised by newspaper, magazine, 

direct mail, internet or other electronic means. 

(b)  Conditions. A refund offer is an offer to a consumer purchaser 

for a rebate of money or merchandise from a liquor industry 

member, obtained by mailing submitting a form. A refund offer is 

allowed under the following conditions: 

(1) A refund may be offered only by a 

manufacturer, importer, distiller, rectifier or 

bottler of spirituous liquor. 

(2) A refund may be offered only to purchasers of 

the manufacturer's original unopened container 

of liquor that is purchased from a local ABC 

store. 

(3) A refund may be offered only in any of the 

following ways: 

(A) when When the redemption form is a 

part of or attached to the package or 

container, or when the forms are 

available on tear-off pads displayed in 

the store. Any offer that is a part of or 

attached to the package or container 

shall be placed there by the industry 

member who offers the refund. 

(B) When the redemption form is part of 

an electronic refund procedure or 

software application made available 

by the industry member or its 

designated redemption agent. 

(4) The redemption form shall include a statement 

that the person redeeming the refund must be at 

least 21 years of age. 

(4)(5) A refund offer shall apply throughout the state. 

State. 

(5)(6) A refund offer shall include an expiration date. 

(6)(7) A refund offer shall include a statement 

explaining the redemption procedure including 

the expiration date and length of time before the 

refund is sent to the purchaser. Refund offers 

shall be redeemed by mailing submitting the 

redemption form to the industry member who 

offers the refund or its designated redemption 

agent. agent in the manner required by the 

industry member, either by mail or 

electronically. Such an agent shall not be a 

retail or wholesale permittee in the state. State. 

(7)(8) An industry member shall notify the 

commission Commission at least 10 days 

before it offers a refund on liquor. The notice 

shall state the proposed amount of the refund, 

its expiration date, to whom redemption forms 

must be mailed submitted and the name, 

address and phone number of the redemption 

agent. The notice shall also include a sample of 

the redemption form. form or the redemption 

procedure. 

(8)(9) An ABC A local board member or board 

employee shall not receive refunds on offers 

obtained from liquor packages or containers 

before sale at retail. submit a redemption form 

for a refund under this Rule except for lawful 

purchases of spirituous liquor the local board 

member or board employee has made. 

(c)  Commercial Bribery; Cooperative Advertising. No local ABC 

board member, board employee, retailer or retailer employee shall 

accept and no industry member shall pay any fee for the display 

or use of refund offers. The name of a retail business or retail 

permittee shall not appear on any refund offer. 

(d)  Advertising Refund Offers. Refund offers may be advertised 

by newspapers, magazines or direct mail but no redemption form 

may appear in such advertisement. Limits. No refund offer for 

liquor may be advertised on the premises of any retail permittee. 

 

Authority G.S. 18B-100; 18B-105(b); 18B-207. 

 

 

TITLE 15A ï DEPARTME NT OF ENVIRONMENTAL 

QUALITY  

 

Notice is hereby given in accordance with G.S. 150B-21.2 and 

G.S. 150B-21.3A(c)(2)g. that the Wildlife Resources Commission 

intends to amend the rules cited as 15A NCAC 10H .0905-.0907, 

.1101, .1104, .1107, .1301, .1302, readopt with substantive 

changes the rules cited as 15A NCAC 10H .0901, .0903, .0904, 

.1106, and repeal the rules cited as 15A NCAC 10H .1102, .1103, 

.1105, and .1108. 

 

Pursuant to G.S. 150B-21.17, the Codifier has determined that 

publication of the complete text of the rules proposed for repeal 

is impractical. The text of the repealed rules is accessible on the 

OAH Website: http://reports.oah.state.nc.us/ncac.asp. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

www.ncwildlife.org 

 

Proposed Effective Date:  November 1, 2019 
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Public Hearing: 

Date:  June 19, 2019 

Time:  10:00 a.m. 

Location:  WRC Headquarters, 1751 Varsity Drive, Raleigh, NC 

27606 

 

Reason for Proposed Action:  Pursuant to 150B-21.3A, the 

agency is required to review all existing rules on a schedule 

determined by the Rules Review Commission.  These rules were 

updated as part of the review process and include technical and 

organizational changes.  Additionally, several rules are proposed 

for repeal through readoption, with the substantive provisions of 

the proposed repealed rules being combined into other rules. 

 

Comments may be submitted to:  Rule-making Coordinator, 

1701 Mail Service Center, Raleigh, NC 27699; email 

regulations@ncwildlife.org 

 

Comment period ends:  August 2, 2019 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact. Does any rule or combination of rules in this 

notice create an economic impact? Check all that apply. 

 State funds affected 

 Local funds affected 

 Substantial economic impact (>= $1,000,000) 

 Approved by OSBM 

 No fiscal note required 

 

CHAPTER 10 - WILDLIF E RESOURCES AND WATER 

SAFETY 

 

SUBCHAPTER 10H - REGULATED ACTIVITIES  

 

SECTION .0900 ï GAME  BIRD PROPAGATORS 

 

15A NCAC 10H .0901 GAME BIRD PROPAGATION  

LICENSE 

(a)  The game bird propagation license authorizes shall authorize 

the purchase, possession, propagation, sale, transportation 

transportation, transfer, and release of propagated upland game 

birds, except wild turkey, and migratory game birds and their 

eggs, subject to the following limitations and conditions: 

(1) The sale of dead pen-raised quail for food is 

governed by the regulations of the North 

Carolina Department of Agriculture; and 

(2) The purchase, possession, sale, transportation, 

and transfer of migratory game birds and their 

eggs is subject to additional requirements 

contained in Title 50 of the Code of Federal 

Regulations. 

(3) No propagation license shall be issued for wild 

turkeys. 

(b)  Application for a game bird propagation license shall be made 

on a form available from the Commission at www.ncwildlife.org 

or at the Commission headquarters located at 1751 Varsity Drive, 

Raleigh, NC 27606-2576. Information required from the applicant 

shall include: 

(1) The applicant's name, mailing address, 

residence address, telephone number, and date 

of birth; 

(2) The facility site address; 

(3) Any organizational affiliation, if applicable; 

and 

(3) The species of animal to be propagated. 

(c)  The game bird propagation license shall be conspicuously 

posted and displayed at the propagation facility at all times. 

 

Authority G.S. 106-549.94; 113-134; 113-273; 50 C.F.R., Part 

21. 

 

15A NCAC 10H .0903 ACQUISITION OF GAME  BIRDS 

OR GAME BIRD  EGGS 

(a)  A game bird propagator license under this Section propagation 

license holder shall not take no game birds or game bird eggs from 

the wild for the purpose of propagation or sale, sale. but 

(b)  License holders may purchase or acquire live game birds, or 

the eggs thereof, birds or game bird eggs from any other licensed 

game bird propagator. propagators. Upon such acquisition, he 

(c)  The license holder shall obtain a copy of a receipt or other 

written evidence of the transaction showing the date, the names 

names, and license numbers of both parties, and parties as well as 

the species and quantity of the game birds, or eggs, so birds or 

game bird eggs acquired. This receipt shall be retained by the 

licensee as part of his records license holder as provided by Rule 

.0906 of this Section. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .0904 DISPOSITION OF GAME  BIRDS 

OR GAME BIRD  EGGS 

(a)  Diseased Birds. No game bird propagator licensed under this 

Section shall It shall be unlawful for a game bird propagation 

license holder to knowingly sell or otherwise transfer possession 

of any live game bird that shows evidence of any a communicable 

disease, except that such transfer may be made for transfers to a 

veterinarian or pathologist for examination and diagnosis. 

diagnostic purposes. Disposition of any game bird having with a 

communicable disease in a manner not likely to infect wild game 

bird populations is shall be the responsibility of the licensee. 

license holder. 



 PROPOSED RULES 

 

 

33:23 NORTH CAROLINA REGISTER JUNE 3, 2019 

2252 

(b)  Sale of Live Birds or Eggs. Subject to the limitations set forth 

in Rule .0901 of this Section, any healthy game birds which that 

are authorized to be propagated under this Section, or the eggs 

thereof, may be sold or transferred alive by any a licensed game 

bird propagator to any other another licensed game bird 

propagator. propagator or Licensed game bird propagators may 

also sell or transfer healthy live game birds to licensed controlled 

shooting preserve operators operator or to any person who that 

holds a valid state license or permit to possess the same. that 

authorizes possession. 

(c)  Receipt Required. Upon any such sale or transfer, a written 

receipt or other written evidence of the transaction shall be 

prepared in duplicate showing the date, the names and license or 

permit numbers of both parties, and the species and quantity of 

the game birds or game bird eggs transferred. A copy of such the 

receipt or writing shall be retained by each of the parties as a part 

of his records as provided by Rule .0906 of this Section. 

(d)  Bird Marking. Any live migratory waterfowl sold or 

transferred to any person for use in training retrievers or 

conducting retriever trials must shall be marked by one of the 

methods provided by 50 C.F.R. 21.13. 50 CFR 21.13. Each 

pheasant All other domestically raised game birds sold or 

transferred for such the same purposes shall be banded prior to the 

transfer with a metal leg band which is shall be individually 

marked on one leg with a band imprinted with the number of the 

propagator's license. license number. 

(c)(e)  Sale of Dead Game Birds as Food. Subject to the 

limitations and conditions indicated in Rule .0901 of this Section 

Section and to any applicable laws and regulations relating to pure 

foods, public health health, and advertising, game birds produced 

by licensed game bird propagators licensed under this Section 

may be killed at any time in any manner, except by shooting 

during the closed season on the species concerned, and season. 

Dead game birds, except for dead pen-raised quail, and game bird 

eggs may be sold for food purposes as provided by the following 

Subparagraphs: as follows: 

(1) Sale Direct to Consumer. Unprocessed dead 

game birds may be sold directly to a consumer 

when accompanied by a receipt showing the 

name of the consumer, the name and license 

number of the propagator, and the quantity and 

species of the game birds sold. A copy of such 

the receipt shall be retained by the propagator 

as part of his records. propagator for at least one 

year after the transaction. No such bird shall be 

resold by any such consumer. It shall be 

unlawful for the consumer to resell unprocessed 

dead game birds. 

(2) Sale to or Through a Processor. 

(A) Unprocessed dead Game game birds 

may be sold to any a commercial food 

processor who that holds a permit to 

possess them or delivered transferred 

to such a commercial food processor 

for processing and packaging prior to 

sale. In either case, the transfer Sale or 

transfer shall be evidenced by a 

duplicate receipt written receipt 

retained by each party for a year after 

the sale or transfer, that includes the 

following information: 

(i) identifying the processor by 

the processor's name and 

permit number and number; 

(ii)  the propagator by 

propagator's name and 

license number, number; and 

(iii)  indicating the number and 

species of game birds 

transferred. sold or 

transferred. A copy of such 

receipt shall be retained by 

each of the parties as part of 

his records. 

(B) The processed carcasses of the birds 

Game bird carcasses processed by a 

commercial food processor for 

wholesale or retail sale shall be 

enclosed in a wrapper or container 

marked with the following: 

(i) the number and species of 

game birds contained; 

(ii)  the license number of the 

propagator; and 

(iii)  the words "domestically 

raised". 

on the outside of which is indicated the number 

and species of birds contained, the license 

number of the propagator, and the fact that such 

birds were domestically raised. When so 

packaged, such processed game birds may be 

sold at wholesale or at retail through ordinary 

channels of commerce. 

This Paragraph does not apply to dead quail 

marketed for food purposes under the 

regulations of the North Carolina Department 

of Agriculture. 

(3) The eggs of propagated game birds may 

Propagated game bird eggs shall not be sold for 

food or food purposes. 

 

Authority G.S. 113-134; 113-273; 50 C.F.R., Part 21.13. 

 

15A NCAC 10H .0905 TRANSPORTATION  

(a)  Live Game Birds or Game Bird Eggs 

(1) Private Carriers. Live propagated game birds or 

the eggs thereof game bird eggs may be 

transported by private carrier when 

accompanied by a copy of the receipt required 

by specified in Rule Rules .0903 or Rule 

.0904(b) or (c)(2) .0904 of this Section. 

(2) Common Carriers. When live propagated game 

birds or the eggs thereof game bird eggs are 

transported by common carrier, each separate 

container shall be tagged or labeled to show 

with the name, address address, and license 

number of the shipping propagator, propagator; 

the name, address address, and license or permit 
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number of the consignee, consignee; and the 

number and species of game birds or game bird 

eggs contained therein. 

(b)  Dead Game Birds 

(1) Private Consumers. Unprocessed dead game 

birds may be transported by consumers or 

hunters when accompanied by a copy of the 

receipt from a licensed game bird propagator 

required by Rule .0904(c)(1) .0904(e)(1) of this 

Section or by a copy of the receipt from a 

controlled shooting preserve operator as 

required by 15A NCAC 10H .0105. 

(2) Processed Game Birds. The carcasses of 

processed propagated game birds other than 

quail may be transported in any manner when 

packaged in a wrapper or container marked as 

required by Rule .0904(c)(2) .0904(e)(2) of this 

Section. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .0906 RECORDS 

Each licensed (a)  Licensed game bird propagator propagators 

shall maintain a chronological file of receipts by calendar-year or 

copies thereof showing with the following information: 

(1) The dates and sources of acquisition of game 

birds and their eggs and game bird eggs; 

(2) the The species and quantities thereof of the 

game birds and game bird eggs, as required by 

Rule .0903 of this Section, Section; and 

(3) a chronological file of copies of receipts 

Receipts showing all transfers of propagated 

game birds, except dead quail sold for food 

purposes, and their game bird eggs as required 

by Rule .0904 of this Section. 

Such records shall be segregated as to each license year, 

(b)  Records shall be made available for inspection by any 

authorized agent at the request of the Wildlife Resources 

Commission, and Commission. 

(c)  Records shall be retained for at least one year following the 

close of the license year to which they pertain. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .0907 QUAIL CALL -PEN TRAPS 

Any licensed game bird propagator who raises quail and who 

wishes to release live pen-raised quail on his premises for dog 

training purposes may use quail call-pen traps for the purpose of 

recovering such quail subject to the following restrictions: 

Licensed game bird propagators that raise and release pen-raised 

quail on his or her property for dog training shall be authorized to 

use quail call-pen traps to recover released quail, subject to the 

following requirements: 

(1) All traps shall have a weather-resistant 

permanent tag attached with the propagator's 

name and address written legibly on it; legibly; 

(2) No such trap shall be located with within 100 

yards of any outside boundary of the premises; 

property; and 

(3) All quail released for dog training shall be 

banded; and 

(4)(3) No trapped, unbanded quail caught in any such 

trap shall be retained. 

 

Authority G.S. 113-134; 113-273; 113-291.1. 

 

SECTION .1100 - FURBEARER PROPAGATION  

 

15A NCAC 10H .1101 APPLICATION FOR LICE NSE 

FURBEARER PROPAGATIO N LICENSE 

Application for a license to propagate any species of furbearing 

animal or red foxes (Vulpes vulpes, including all color phases) for 

use as fur shall be made to the Wildlife Resources Commission 

on a form which is available from the Commission upon request. 

All pertinent information required on the application form shall 

be filled in to include the nature and name of the applying entity, 

mailing address, telephone number, species of animal to be 

propagated, and physical location of the propagation facility. The 

application must be accompanied by the annual license fee in the 

amount of twenty-five dollars ($25.00) and mailed or otherwise 

delivered to the Wildlife Resources Commission, 512 N. 

Salisbury Street, Raleigh, North Carolina 27611. 

(a)  The furbearer propagation license shall authorize the 

propagation of furbearing animals and red foxes, including all 

color phases, for use as fur. Furbearer propagation license holders 

shall be authorized to do the following: 

(1) Breed the species of animal designated on the 

license; 

(2) Acquire live specimens authorized on the 

license from permitted ranch-raised breeding 

stock; 

(3) Raise live specimens for the production of 

marketable fur; 

(4) Sell domestically produced fur to a licensed fur 

dealer; and 

(5) Buy and sell live specimens from or to a 

furbearer propagation license holder, a 

captivity license holder, or a licensed non-

resident producer of ranch-raised breeding 

stock. 

(b)  Application for a furbearer propagation license shall be made 

on a form available from the Commission at www.ncwildlife.org 

or at the Commission headquarters located at 1751 Varsity Drive, 

Raleigh, NC 27606-2576. Information required from the applicant 

shall include: 

(1) The applicant's name; 

(2) The applicant's residence or mailing address; 

(3) The physical address of the propagation 

facility; 

(4) The applicant's telephone number; and 

(5) The species of animal to be propagated. 

(c)  The furbearer propagation license shall be conspicuously 

posted at the propagation facility at all times. 

 

Authority G.S. 113-134; 113-273. 
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15A NCAC 10H .1102 LICENSE AUTHORIZATION  

The furbearer propagation license authorizes the breeding of the 

species designated thereon, the acquisition of live specimens 

obtained from lawful sources, the raising of same to maturity for 

the production of marketable fur, and the selling of domestically 

produced furs to licensed fur dealers. The furbearer propagation 

license authorizes the buying and selling of live specimens of the 

animals from or to a holder of either a furbearer propagation 

license or a captivity license. 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .1103 POSTING AND DISPLAY O F 

LICENSE 

The furbearer propagation license shall be conspicuously posted 

and displayed at the propagation facility at all times during which 

the facility is in use for the propagation of furbearers. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .1104 CAGES MINIMUM STANDARDS FO R CAGING AND CARE  

(a)  Types of Cages. Cages for holding the animals being propagated shall be of two types: 

(1)(a)  Breeder cages shall be used to hold a pair of animals for breeding and to hold the female and her litter from the time the litter is 

born until weaning; 

(2)(b)  Pelter cages shall only be used only to hold single animals. 

(b)(c)  Sizes of Cages.  The minimum dimensions of cages in depth (d), width (w)(w), and height (h) measured in feet shall be as follows 

depending on the species of animals being held: 

 

SPECIES  BREEDER CAGE PELTER CAGE 

(d x w x h) (d x w x h) 

 

Beaver   3 x 6 x 2.5  3 x 4 x 2.5 

Bobcat   3 x 6 x 2.5  3 x 4 x 2.5 

Fox   3 x 6 x 2.5 5.0 x 3.0 x 3.0 2.5 x 4 x 2.5 2.5 x 3.0 x 3.0 

Mink   2 x 3 x 1.5 2.0 x 0.8 x 1.0 2 x 2 x 1.5 2.0 x 0.5 x 1.0 

Nutria   3 x 3 x 2.0  3 x 2 x 2.0 

Opossum  3 x 3 x 2.0  3 x 2 x 2.0 

Otter   3 x 5 x 1.5  3 x 3 x 1.5 

Raccoon   3 x 4 x 2.0  3 x 2 x 2.0 

Skunk   3 x 3 x 1.5  3 x 2 x 1.5 

Weasel   2 x 2 x 1.5  1 x 2 x 1.5 

 

(c)  Cage Construction. The cages must be sturdily constructed of 

appropriate materials sufficient to retain the animals without 

tethers or chains, which may be used to restrain the animals only 

during the transfer of the animals from one cage to another. Cages 

must be provided with den areas in which the animals can retire 

from view and which are large enough to permit the animals to 

turn around and lie down. 

(d)  Cage Arrangement. All cages must be maintained within a 

larger escape-proof enclosure that must also be designed to 

prevent access by domestic dogs and cats. The cages must provide 

protection of the animals from excess exposure to the son and 

inclement weather. The cages must be solidly based at least two 

feet above ground or floor level to facilitate cleaning. 

(d)  Each license holder shall comply with the following general 

cage requirements: 

(1) cages shall be constructed of non-toxic, 

corrosion-resistant materials sufficient to retain 

animals without tethers or chains; 

(2) cages shall have a den area large enough for all 

the animals in that cage to turn around and lie 

down; 

(3) cages shall be housed in an area that provides 

protection from direct sunlight, precipitation, 

wind, and other weather conditions; 

(4) cages shall be designed to minimize extreme 

heat build-up and provide sufficient light to 

maintain the animal's circadian rhythms; 

(5) caging shall be ventilated; 

(6) cages shall be solidly based at least two feet 

above ground or floor level to facilitate 

cleaning; 

(7) cages shall be arranged in rows to allow visual 

and physical inspection of all areas and all 

species and to allow space for operations and 

cleaning; and 

(8) a perimeter fence shall be maintained around 

the housing area and shall include a dig barrier 

designed to prevent escape and access by 

domestic and wild animals. 

(e)  Each license holder shall comply with the following general 

care requirements: 

(1) water: clean drinking water shall be provided. 

All pools, tanks, water areas, and water 

containers provided for swimming, wading, or 

drinking shall be clean. Enclosures shall 

provide drainage for surface water and runoff; 

(2) sanitation: water disposal and waste disposal 

shall be in accordance with all applicable local, 

State, and federal laws. 

(3) food: food shall be of a type and quantity that is 

appropriate for the particular species and shall 

be provided in an unspoiled and 

uncontaminated condition; and 
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(4) waste: fecal and food waste shall be removed 

from inside, under, and around enclosures and 

disposed of in a manner that prevents noxious 

odors or pests 

(5) ectoparasites: a program for the control of 

ectoparasites and vermin shall be established 

and maintained. Methods to control insects 

shall be employed and only EPA approved 

insecticides shall be used. Biological pest 

control methods may be used where 

appropriate. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .1105 SANITATION AND CARE  

Clean water must be made available to the animals at all times. 

Fresh food shall be provided daily. An effective program for 

control of insects, ectoparasites, and odor shall be established and 

maintained. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .1106 HUMANE TREATMENT  

No act or omission shall be allowed to occur nor any circumstance 

to continue which shall result in the infliction of unnecessary 

harassment or physical discomfort on any furbearing animals or 

fox. Animals shall be observed daily for signs of poor health or 

injury. Animals that are visibly sick, injured, in pain or suffering 

shall be provided prompt medical care or euthanized as soon as 

possible. The killing euthanization of the animal in preparation for 

marketing the fur shall be by a method which is quick and 

effective to the end that the animal is not subjected to prolonged 

harassment or physical abuse. designed to cause minimal distress 

and pain as well as rapid, irreversible loss of consciousness and 

cardiac arrest. The license holder shall confirm death by ensuring 

respiration has ceased. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .1107 RECORDS AND INSPECTIONS 

(a)  The licensee Furbearer propagation license holders shall 

maintain accurate records reflecting records containing the 

following information: 

(1) the numbers and species of furbearing animals 

or foxes acquired, acquired; 

(2) the dates and sources of acquisition, 

acquisition; 

(3) the numbers of animals produced by breeding 

and the numbers successfully raised for market, 

market; and 

(4) the numbers of animals or pelts sold or 

otherwise disposed of of, together with the 

dates of disposition disposition, and the 

identities of the recipients. recipients, if sold 

alive. 

Such records shall be maintained on a calendar year basis 

concurrent with the license year and shall be retained on the 

licensed premises for at least one year following the year to which 

they pertain. 

(b)  The records required by this Rule shall be maintained by 

calendar-year and shall be retained for at least one year following 

the end of the calendar year to which they pertain. The records 

required pursuant to this rule shall be available for inspection at 

the request of the Commission. 

(c)  Representatives of the Commission shall be permitted to enter 

the premises of a license holder's furbearer propagation facility 

upon request or during business hours for inspection, 

enforcement, or scientific purposes. 

 

Authority G.S. 113-134; 113-273. 

 

15A NCAC 10H .1108 INSPECTIONS 

The records required by Rule .1107 of this Section and the 

physical facilities of the licensee shall be made available for 

inspection by authorized agents of the Wildlife Resources 

Commission at any time during business hours. 

 

Authority G.S. 113-134; 113-273. 

 

SECTION .1300 ï REPTILES AND AMPHIBIANS  

 

15A NCAC 10H .1301 COMMERCIAL TAKE OF 

CERTAIN TURTLES AND TERRAPINS PROHIBITED  

(a)  For the purposes of this Rule, "commercial taking" means the 

taking, possession, collection, transportation, purchase or sale of 

five or more individual turtles or any turtle part, per person in a 

calendar year. It is unlawful to engage in the commercial taking 

of any native turtle or terrapin species in the families Emydidae 

or Trionychidae, except the public may obtain possession permits 

from the Wildlife Resources Commission for possession, 

transportation, purchase or sale of these turtles and terrapins as 

described pursuant to Rule .1302 of this Section. 

(b)  For purposes of this Rule, "commercial taking" is defined as 

the taking, possession, collection, transportation, purchase or sale 

of five or more individual turtles or terrapins, or any part thereof, 

per person in any given year. It shall be unlawful to engage in the 

commercial taking of any native turtle species in the families 

Emydidae or Trionychidae. 

(c)  The prohibition on collection in this Rule shall not apply to 

the following: 

(1) A licensed veterinarian when holding for 

purposes of medical treatment; 

(2) A holder of a valid rehabilitation captivity 

permit for the purposes of rehabilitation; 

(3) A publicly-financed zoo, scientific research 

facility or institution of higher education, or any 

state or federal agency; 

(4) Any person who accidentally collects five or 

more turtles or terrapins incidental to any 

lawful activity, and who immediately returns 

them to the wild; or 

(5) Property owners who legally apply for and 

receive depredation permits from the Wildlife 

Resources Commission, or one of its Wildlife 

Damage Control Agents. 

(d)  Any person who was in lawful possession of five or more 

native turtles or terrapins in aggregate at the time of the effective 

date of this Rule shall apply for a possession permit to retain them. 
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The permit to retain these animals shall be applied for before 

January 1, 2008. No native turtles or terrapins turtle shall be 

purchased or sold without a permit. Permittees are subject to all 

requirements and conditions described in Rule .1302 of this 

Section. sold, except snapping turtles (Chelydra serpentina) with 

a curved carapace length of 11 inches or greater. 

(e)  Violators are subject to a replacement cost per individual 

turtle that shall equal the replacement cost for "species with no 

open season" as set forth in 15A NCAC 10B.0117(c) until such 

time as replacement costs for each genus of turtle in these families 

is established by the Wildlife Resources Commission. 

 

Authority G.S. 113-333(a)(6). 

 

15A NCAC 10H .1302 POSSESSION OF REPTILES 

AND AMPHIBIA NS 

(a)  Permits required. Possession permits are required for the 

possession, importation, transportation, purchase, and sale of: 

(1) 25 or more individuals of any combination of 

native amphibian species; or 

(2) five or more individuals of native reptile 

species. 

(b)  Permits not required. Possession permits are not shall not be 

required for the possession, importation, transportation, purchase, 

and sale of: 

(1) 24 or fewer individuals of any combination of 

native amphibian species; or 

(2) four or fewer individuals of native reptile 

species, except snapping turtles (Chelydra 

serpentina) less than 11 inches (curved carapace 

length) shall not be possessed. Individuals in 

possession of snapping turtles (Chelydra 

serpentina) less than 11 inches (curved carapace 

length) prior to May 1, 2017 are exempt from 

this restriction. species. 

(c)  Unauthorized activities. Nothing in this Rule shall be 

construed to authorize the collection of any wildlife resources 

from the wild or the taking, possession, transportation, sale, 

purchase, or release to the wild of any wildlife resources or their 

parts in violation of State or federal laws or regulations. 

(d)  At no time shall permitted animals be released to the wild, 

except under situations of research or rehabilitation with written 

permission from the Wildlife Resources Commission. 

(e)  The sale of native turtles shall be unlawful, except for 

snapping turtles (Chelydra serpentina) with a curved carapace 

length of 11 inches or greater. 

(d)(f)  Denial of possession permits. Circumstances for which, and 

persons to whom a  A possession permit shall not be issued 

include: for: 

(1) for the purpose of holding reptiles and 

amphibians that were acquired unlawfully; 

(2) for the purpose of holding reptiles and 

amphibians for unlawful sale or trade; 

(3) for the purpose of possessing or selling 

snapping turtles (Chelydra serpentina) less than 

11 inches (curved carapace length) length). 

however, individuals in possession of snapping 

turtles (Chelydra serpentina) less than 11 inches 

(curved carapace length) prior to May 1, 2017 

are exempt from this restriction; 

(4) to persons who collect collecting five or more 

individual native turtles or terrapins from the 

families Emydidae or Trionychidae from the 

wild in a given year, except those entities 

exempted from collection in Paragraph (c) of 

Rule .1301 of this Section; 

(5) to persons who collect collecting five or more 

individuals in aggregate from other native 

reptile families or 25 or more individual 

amphibians from the wild in a given year 

without first having secured a valid Collection 

License; 

(6) to persons individuals found to be in violation 

of Collection License, Endangered Species 

Permit, or Possession Permit requirements as 

provided in 15A NCAC 10B .0119, 10I .0100, 

and 10H .1300. 

(7) to persons individuals who do not first obtain 

possession permits prior to acquiring the 

following wildlife resources unless the 

acquisition of these animals was made prior to 

May 1, 2007 and a permit was acquired within 

12 months of that date: resources: 

(A) 25 or more individuals of any 

combination of native amphibian 

species; or 

(B) five or more individuals of native 

reptile species. 

(e)(g)  Term of Permit.  The permit shall be valid from January 1 

through December 31 of the applicable year. 

(f)(h)  Reports on Permitted Animals. Each individual  Individuals 

permitted under this Rule shall submit a report to the Wildlife 

Resources Commission within 15 days following the date of 

expiration of the permit. permit expiration. The report shall show 

contain the numbers of each species held under the permit and the 

use or disposition thereof. The Executive Director may require 

additional information for statistical purposes such as the source 

and date of acquisition of additional animals and the sex, size, 

weight, condition, reproductive success and approximate age of 

each animal in possession. 

(g)  Other Requirements and Restrictions. The Executive Director 

may, pursuant to G.S. 113-274(c), impose such other 

requirements and restrictions on persons permitted under this 

Rule as he may deem to be necessary to the efficient 

administration of the wildlife conservation statutes and rules. 

 

Authority G.S. 113-274(c)(1c). 

 

* * * * * * * * * * * * * * * * * * * *  

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

Commission for Public Health intends to amend the rule cited as 

15A NCAC 18A .2816. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

https://cph.publichealth.nc.gov/ 
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Proposed Effective Date:  October 1, 2019 

 

Public Hearing: 

Date:  June 24, 2019 

Time:  10:00 a.m. 

Location:  Cardinal Conference Room, located at 5605 Six Forks 

Road, Raleigh, NC 27609 

 

Reason for Proposed Action:  Child care centers serve young 

children who are especially vulnerable to the negative effects of 

lead exposure.  Currently, there is no requirement for child care 

centers served by public water systems to investigate the presence 

of lead in their water at the point of use.  The proposed rule 

amendment requires that child care centers periodically test for 

lead in water from outlets used for drinking and food preparation 

and mitigate if testing reveals lead concentrations above the lead 

hazard level. 

 

Comments may be submitted to:  Virginia Niehaus, Rulemaking 

Coordinator, 1931 Mail Service Center, Raleigh, NC 27699-

1931; phone (919) 707-5006; email 

cphcomment@lists.ncmail.net 

 

Comment period ends:  August 2, 2019 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact. Does any rule or combination of rules in this 

notice create an economic impact? Check all that apply. 

 State funds affected 

 Local funds affected 

 Substantial economic impact (>= $1,000,000) 

 Approved by OSBM 

 No fiscal note required 

 

CHAPTER 18 - ENVIRON MENTAL HEALTH  

 

SUBCHAPTER 18A - SANITATION  

 

SECTION .2800 - SANITATION OF CHILD CARE  

CENTERS 

 

15A NCAC 18A .2816 LEAD POISONING HAZARD S IN 

CHILD CARE CENTERS  

(a)  In child care centers, areas accessible to children shall be free 

of identified lead poisoning hazards as defined under G.S. 130A-

131.7(7). 

(b)  The following actions shall be taken to ensure that drinking 

water in child care centers is free of identified lead poisoning 

hazards as defined under G.S. 130A-131.7(7)(g). 

(1) Child care operators, as defined under G.S. 110-

86(7), shall test, at least once every three years, 

all water outlets used for drinking or food 

preparation. Samples shall also be collected and 

tested within 30 calendar days of completion of 

any renovations or repairs that may impact the 

facility's drinking water infrastructure, such as 

repair or replacement of all or part of drinking 

water service lines or faucets. The operator 

shall provide documentation of testing results 

for review by the Department of Health and 

Human Services (Department) during each 

unannounced routine sanitation inspection 

under Rule .2834(b) of this Section. 

(2) For centers that submit an application for 

licensure after the effective date of this Rule, 

initial samples shall be collected by the child 

care operator and tested in accordance with 

Subparagraph (b)(4) of this Rule during the 

license application process, in accordance with 

10A NCAC 09 .0302(b). 

(3) For all other centers, initial samples shall be 

collected by the child care operator and tested 

in accordance with Subparagraph (b)(4) of this 

Rule within one year of the effective date of this 

Rule. 

(4) Samples shall be collected and tested in 

accordance with guidance specified by the 

United States Environmental Protection 

Agency in its publication, 3Ts for Reducing 

Lead in Drinking Water in Schools and Child 

Care Facilities, which is incorporated by 

reference with subsequent changes or 

amendments and available free of charge at 

https://www.epa.gov/dwreginfo/3ts-reducing-

lead-drinking-water-schools-and-child-care-

facilities. Notwithstanding the foregoing 

guidance, samples may be collected with a 

stagnation period of up to 72 hours. Samples 

shall be analyzed by a laboratory certified by 

the North Carolina State Laboratory of Public 

Health to analyze for lead in drinking water. 

(5) When a water sample is analyzed for lead 

content by a laboratory under this Rule, the 

laboratory shall notify the Department of the 

test results by electronic submission in 

accordance with G.S. 130A-131.8. 

(6) When a child care center receives test results 

from a laboratory indicating that a water sample 

collected by the child care operator contains a 

lead concentration at or above the lead 



 PROPOSED RULES 

 

 

33:23 NORTH CAROLINA REGISTER JUNE 3, 2019 

2258 

poisoning hazard level defined in G.S. 130A-

131.7(7)(g), the child care operator shall 

immediately: 

(A) restrict access to any water outlet(s) 

used for drinking or food preparation 

that have lead concentrations at or 

above the lead poisoning hazard level; 

and 

(B) ensure that all children and staff have 

access to water free of cost that does 

not contain lead concentrations at or 

above the lead poisoning hazard level 

for drinking and food preparation. 

(7) When notified of a water lead level at or above 

the lead poisoning hazard level, the Department 

shall conduct sampling at the water outlet 

identified to have a water lead level at or above 

the lead poisoning hazard level within seven 

calendar days of notification. 

(8) If a water sample collected by the Department 

reveals a water lead level at or above the lead 

poisoning hazard level, the child care operator 

shall continue to restrict access to water 

outlet(s) and provide alternate water as set out 

in Subparagraph (b)(6) of this Rule until the 

Department determines the water outlet(s) are 

not producing water lead levels at or above the 

lead poisoning hazard level and notifies the 

child care operator and the Division of Child 

Development and Early Education in writing of 

this determination. 

(9) Failure to comply with Paragraph (a) of this 

Rule or any one or more components of this 

Paragraph shall be deemed a violation of this 

Rule subject to demerits under Rule 

.2834(c)(20) of this Section. 

(10) Within three business days of receiving the test 

results of the Department's water analysis that 

indicate a water lead level at or above the lead 

poisoning hazard level, the child care operator 

shall provide written notification of the test 

results to the parents or legal guardians of the 

children attending the child care center and the 

staff of the child care center, in accordance with 

the United States Environmental Protection 

Agency guidance specified in Subparagraph 

(b)(4) of this Rule. 

(11) Within five business days of receiving the test 

results of the Department's water analysis that 

indicate a water lead level at or above the lead 

poisoning hazard level, the child care operator 

shall make the test results available to the 

public, free of charge. The child care operator 

may post test results to the child care center's 

website to satisfy the requirement to make the 

test results available to the public. 

 

Authority G.S. 110-91; 130A-131.5; 130A-131.7(7); 130A-131.8. 

 

 

TITLE 21 - OCCUPATIO NAL LICENSING BOARDS  AND 

COMMISSIONS 

 

CHAPTER 40 - STATE BOARD OF OPTICIANS  

 

Notice is hereby given in accordance with G.S. 150B-21.2 that the 

State Board of Opticians intends to adopt the rule cited as 21 

NCAC 40 .0325, amend the rules cited as 21 NCAC 40 .0101, 

.0104, .0109, .0209, .0212, .0302, .0303, .0314, .0319-.0321, 

.0323, and repeal the rule cited as 21 NCAC 40 .0108. 

 

Pursuant to G.S. 150B-21.17, the Codifier has determined that 

publication of the complete text of the rules proposed for repeal 

is impractical. The text of the repealed rules is accessible on the 

OAH Website: http://reports.oah.state.nc.us/ncac.asp. 

 

Link to agency website pursuant to G.S. 150B-19.1(c):  

www.ncopticiansboard.org 

 

Proposed Effective Date:  October 1, 2019 

 

Public Hearing: 

Date:  June 19, 2019 

Time:  1:00 pm 

Location:  3809 Computer Drive Raleigh, NC 27609 

 

Reason for Proposed Action:   

21 NCAC 40 .0101 - Updates the current address of the Board. 

21 NCAC 40 .0104 - Clarifies the types of applications that may 

be requested from the Board office and that applications must be 

received by the Board on or before the application deadline. 

21 NACA 40 .0108 - GS 90-246 was amended to set the exact 

amount of fees to be charged, rendering the rule redundant and 

subject to repeal. 

21 NCAC 40 .0109 - Eliminates requirement that Election 

Committee be comprised of Board members. 

21 NCAC 40 .0209 - Clarifies that optician in charge shall display 

his or her registration conspicuously in the optical places of 

business where he or she accepts responsibility. 

21 NCAC 40 .0212 - Updates the referenced statutory citation to 

accurately reflect the correct citation. 

21 NCAC 40 .0302 - Eliminates practice of applying a paid fee 

toward a future examination, if the licensee fails to take the 

examination for which the fee was paid. 

21 NCAC 40 .0303 - Amends the process by which examinations 

are administered, taken, and deemed passed; eliminates the 

process by which taken exams may be reviewed. 

21 NCAC 40 .0314 - Reduces the minimum hours of work required 

per week for the apprenticeship period. 

21 NCAC 40 .0319 - Establishes the deadline by which the 

applicant must register for his or her internship following 

notification from the Board concerning the applicantôs licensure 

eligibility. 

21 NCAC 40 .0320 - Establishes process by which licensee may 

obtain inactive status and return to active status from inactive 

status. 
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21 NCAC 40 .0321 - Eliminates notarization requirement from 

application for licensees who wish to train an apprentice or 

intern. 

21 NCAC 40 .0323 - Eliminates notarization requirement from 

Board applications. 

21 NCAC 40 .0325 - Implement the requirements of GS 93B-15.1 

related to military-trained applicants and military spouses. 

 

Comments may be submitted to:  Sue Hodgin, North Carolina 

State Board of Opticians, PO Box 6758, Raleigh, NC 27628-

6758; phone (919) 420-1390; fax (919) 420-1361; email 

shodgin@ncopticiansboard.org 

 

Comment period ends:  August 2, 2019 

 

Procedure for Subjecting a Proposed Rule to Legislative 

Review: If an objection is not resolved prior to the adoption of the 

rule, a person may also submit written objections to the Rules 

Review Commission after the adoption of the Rule. If the Rules 

Review Commission receives written and signed objections after 

the adoption of the Rule in accordance with G.S. 150B-21.3(b2) 

from 10 or more persons clearly requesting review by the 

legislature and the Rules Review Commission approves the rule, 

the rule will become effective as provided in G.S. 150B-21.3(b1). 

The Commission will receive written objections until 5:00 p.m. 

on the day following the day the Commission approves the rule. 

The Commission will receive those objections by mail, delivery 

service, hand delivery, or facsimile transmission. If you have any 

further questions concerning the submission of objections to the 

Commission, please call a Commission staff attorney at 919-431-

3000. 

 

Fiscal impact. Does any rule or combination of rules in this 

notice create an economic impact? Check all that apply. 

 State funds affected 

 Local funds affected 

 Substantial economic impact (>= $1,000,000) 

 Approved by OSBM 

 No fiscal note required 

 

SECTION .0100 - LOCA TION  

 

21 NCAC 40 .0101 LOCATION AND FUNCTION  

The Board is physically located at 222 North Person Street, 3809 

Computer Drive, Raleigh, North Carolina 27601. 27609. Its 

mailing address is Post Office Box 25336, 6758, Raleigh, North 

Carolina 27611-5336. 27628-6758. The State Board of Opticians 

is created and operated pursuant to Article 17, Chapter 90, of the 

General Statutes of North Carolina for the purpose of regulating 

the training, education, examination and practice of dispensing 

opticians. Its functions include the following: 

(1) monitoring the location and activities of 

apprentices, interns, licensees and places where 

dispensing takes place; 

(2) examining applicants for licenses with and 

without examination; and 

(3) investigating and prosecuting complaints 

against licensees and unlicensed persons. 

 

Authority G.S. 90-239. 

 

21 NCAC 40 .0104 INFORMATION AND 

APPLICATION  

(a)  Any person desiring to become a North Carolina licensed 

optician may obtain information on licensure and an application 

form by download from the Board webpage. Application forms 

must be completed in order to be considered for licensure by 

waiver of the examination, or to sit for the licensure examination. 

(b)  Any person not able to download licensure information, or the 

licensure or examination application, or training or renewal 

application, may request that the Board office mail the materials 

which the Board will subsequently mail to the requesting person. 

(c)  When submitting an application for licensure or examination, 

the applicant shall submit all applicable fees as set out in 21 

NCAC 40 .0108. forth in G.S. 90-246. Additionally, the applicant 

shall provide: 

(1) information, including an affirmation regarding 

whether the applicant has violated G.S. 90, 

Article 17, or Title 21, Chapter 40, of the North 

Carolina Administrative Code, or been 

convicted of a felony or misdemeanor, 

misdemeanor; 

(2) information as to whether the applicant has 

been named as a defendant or respondent to a 

lawsuit involving fraud, deceit, or 

misrepresentation; malpractice, unethical 

conduct, gross negligence, or gross misconduct, 

misconduct; and 

(3) the applicant's age. 

(d)  Additionally, the applicant shall include the following when 

submitting the application: 

(1) evidence of qualifications to comply with G.S. 

90-237 or G.S. 90-241, whichever applicable, 

applicable; and 

(2) a passport-size photograph taken within six 

months of the date the application is submitted 

to the Board. 

(e)  Applications of any type must be received by the Board on or 

before any stated or printed deadline. 

 

Authority G.S. 90-237; 90-239; 90-240; 90-249(6); 

90-249.1(a)(8). 

 

21 NCAC 40 .0108 FEES 

 

Authority G.S. 90-246; 90-249(a)(9). 

 

21 NCAC 40 .0109 ELECTION OF MEMBERS  

(a)  Optician/licensee appointments to the Board are selected by 

election and gubernatorial appointment. By April 1 of each year, 

any licensed optician desiring his or her name to be placed in 

nomination shall forward a petition endorsed by five licensees to 

the Board. 

(b)  By April 10 of each year, the Board of Opticians shall prepare 

and distribute by mail to each North Carolina licensee eligible to 

vote: 

(1) a notice of the election, its dates and method of 

participation, participation; 
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(2) the name of each nominee, nominee; 

(3) biographical information on each nominee, 

nominee; 

(4) a ballot, ballot; and 

(5) a return envelope. 

(c)  The return envelope containing the ballot shall be postmarked 

no later than April 30. The enclosed ballot will not be valid unless 

the optician's signature, license number, and correct mailing 

address are on the left top corner of the return envelope. 

(d)  The Board Chair shall appoint an Election Committee of at 

least three Board members, who shall not be nominees. The 

Election Committee shall review all ballots that have been 

determined valid based on this Rule, and count all the valid 

ballots. 

(e)  Based upon the canvass by the Election Committee, the Board 

Chair shall submit to the Governor a list of three nominees which 

shall be listed from highest to lowest votes and percentages 

received for each nominee. 

(f)  The Governor shall complete the appointment process based 

on G.S. 90-238. 

 

Authority G.S. 90-238. 

 

SECTION .0200 - CONDUCT OF REGISTRANTS 

 

21 NCAC 40 .0209 DISPLAY OF REGISTRATION 

AND LICENSE  

(a)  Each registered optical place of business or training 

establishment shall display its registration certificate in a 

conspicuous and public area of the principal place of business. 

(b)  Each optician in charge shall display his or her registration 

certificate in a conspicuous and public part of the optical place of 

business for which he or she accepts responsibility. 

(b)(c)  Each apprentice and intern shall display his or her 

registration certificate in a conspicuous and public part of the 

training establishment wherein he or she is engaged as a trainee. 

(c)(d)  Each optician to whom a license has been granted shall 

display his or her license and current renewal seal in a 

conspicuous and public part of the office or establishment wherein 

he or she is engaged as a dispensing optician. 

 

Authority G.S. 90-244. 

 

21 NCAC 40 .0212 DUTY TO PROVIDE DIRECT 

SUPERVISION 

The failure of an optical place of business or a licensed optician, 

who owns or has a controlling interest in an optical place of 

business or under whose name an optical place of business or 

branch thereof is registered, to provide direct supervision of an 

unlicensed person working at such business or branch and 

performing acts constituting the practice of opticianry shall 

constitute a violation of G.S. 90-249.1(a)(2). 

 

Authority G.S. 90-239; 90-249.1(a)(2); 90-253. 

 

SECTION .0300 - QUALIFICATIONS: APP LICATIONS: 

AND LICENSING  

 

21 NCAC 40 .0302 LIC ENSURE EXAMINATION 

FEES 

(a)  The full  fee for licensure examination participation eligibility 

determination shall be remitted to the Board by cash, certified 

check or money order. There shall be no prorating of the fee. 

(b)  The full fee shall be paid for each examination date in which 

an applicant participates; there shall be no prorating of the fee. 

(c)(b)  Licensure examination fees shall not be returned due to the 

withdrawal of the applicant or failure to take the examination after 

the fee has been accepted by the Board. The Board shall, however, 

apply a remitted and accepted fee to a future examination, upon 

receipt of an updated and fully executed examination application. 

If, during its review of an application, the Board determines that 

information submitted is false, misleading or deceptive, the Board 

shall deny the application but retain any fees paid. 

 

Authority G.S. 90-245; 90-246. 

 

21 NCAC 40 .0303 LIC ENSURE EXAMINATION 

AND RE-EXAMI NATION  

(a)  A candidate who has met the qualifications as defined in G.S. 

90-237, and either 90-240 or 90-241(b) shall be admitted to a 

Practical component of the licensure examination upon the 

Board's receipt of a fully executed application and the 

examination fee. 

(b)  The examination shall be administered at least twice yearly, 

at a time and location specified by the Board. Board or any of its 

examination administration agents. 

(c)  Exam applications obtained by procedures outlined in Rule 

.0104 of this Chapter must be properly executed and received by 

the Board no later than 60 days prior to the Board-specified date 

of an examination. opening of the exam registration period 

specified by the Board or any of its examination administration 

agents. 

(d)  If, during its review of an application, the Board determines 

that a candidate has participated in a Practical exam without first 

having their qualifications examined by the Board, the Board shall 

deny any passing score obtained by the candidate and require 

subsequent re-examination in the Practical. 

(d)(e)  The licensure exam shall consist of written and practical 

components. An optician's license shall not be issued until a 

passing score has been achieved on all components within three 

years from the date one component is successfully completed. 

(e)(f)  A participant who is unsuccessful in passing an exam 

component may retake the failed components upon timely receipt 

of an updated and properly executed exam retake application 

registration and remittance of the examination fee. fee to the 

administration agent. 

(f)  A participant who is unsuccessful in passing an exam 

component may see the failed portion of his or her examination 

by registering for a Board-proctored exam review. 

 

Authority G.S. 90-240; 90-249; 93B-8. 

 

21 NCAC 40 .0314 APPRENTICESHIP AND 

INTERNSHIP REQUIREME NTS: REGISTRATION  

(a)  Each apprentice or intern entering the apprenticeship or 

internship shall register with the Board and be issued a certificate 

of registration. Registration of the apprenticeship automatically 
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expires on the first day of July of each year, and, in order for the 

apprenticeship to continue, registration must be renewed each 

succeeding July 1 until the apprenticeship is completed. If the 

apprenticeship or internship is to be supervised by an 

ophthalmologist or optometrist, the supervisor shall provide a 

statement in which he agrees to abide by the same requirements 

as would an optician providing the same training. 

(b)  Part-time work or work as an optical salesman or consultant 

shall not apply toward completion of apprenticeship or internship. 

(c)  The work as an apprentice or intern shall be full time, defined 

as a minimum of 35 32 hours per week, under the supervision of 

a licensed optician, ophthalmologist, or optometrist. 

(d)  In addition to the work specified in Paragraph (c) of this Rule, 

the curriculum for the apprentice shall include one of the 

following, as chosen by the apprentice: 

(1) an optical curriculum certificate program 

presented by a school of opticianry approved 

pursuant to 21 NCAC 40 .0312, Rule .0312 of 

this Chapter; or 

(2) the National Academy of Opticianry's home 

study career progression program, program; or 

(3) any apprenticeship program, approved by the 

Board, which is offered by an optical place of 

business registered with the Board pursuant to 

21 NCAC 40 .0202. Rule .0202 of this Chapter. 

The Board shall approve such apprenticeship 

program if the program's curriculum summary 

contains subject matter similar to the 

curriculum summary of the National Academy 

of Opticianry's home study career progression 

program. 

The classroom and laboratory time spent in the optical curriculum 

certificate program shall be credited as part of the apprenticeship 

period and its minimum of 35 32 hours per week. Certification 

that the apprentice has completed and passed one of the programs 

shall be required. Apprentices registered with the Board on or 

before March 1, 1996, shall not be subject to the provisions of this 

Paragraph and may satisfy the apprenticeship requirement by 

completing the training program in which they are then registered. 

(e)  No more than two persons, whether apprentices or interns or 

a combination, may be trained by an optician, ophthalmologist, or 

optometrist at the same time. 

(f)  An apprentice or intern shall be credited with training time 

only from the date of registration with the Board as an apprentice 

or intern. The apprenticeship or internship may not be interrupted 

for more than 12 months at the time. 

(g)  When registering to serve a six month internship, the applicant 

must have completed the three two and one-half years of 

apprenticeship as required by G.S. 90-240(a)(2) and (3) or have 

completed the course of training required by G.S. 90-240(a)(1). 

 

Authority G.S. 90-239; 90-240; 90-243; 90-249. 

 

21 NCAC 40 .0319 APPLICANTS FROM OTHER 

STATES 

(a)  An applicant seeking licensure in North Carolina under G.S. 

90-241(a) shall tender an application to the Board accompanied 

by affidavits from two persons with whom the applicant worked 

as an optician for the previous four years. In addition, the 

applicant shall furnish affidavits from two licensed refractionists, 

either ophthalmologists or optometrists, that the applicant has 

practiced the profession of opticianry for four years in another 

state immediately prior to the application. An application under 

G.S. 90-241(a) must be filed with the Board not more than 90 days 

following the termination of the applicant's out-of-state opticianry 

work for which the applicant claims credit. 

(b)  An applicant seeking admission to an examination under G.S. 

90-241(b) shall tender an application to the Board accompanied 

by affidavits from two persons under whom or with whom the 

applicant lawfully worked in the practice of opticianry in the other 

state, either in one or multiple places of business. The application 

and the affidavits shall describe the tasks performed by the 

applicant in the other state and the dates the tasks were performed. 

(c)  An application under G.S. 90-241(a) must be filed with the 

Board not more than 90 days following the termination of the 

applicant's out-of-state opticianry work for which the applicant 

claims credit. 

(c)  An applicant seeking licensure in North Carolina under G.S. 

90-241 must register with the Board to serve a 6 month internship 

pursuant to Rule .0314 of this Chapter not more than 12 months 

following the date of notification from the Board concerning the 

applicant's licensure eligibility. The applicant shall reapply for 

licensure with the Board if the fully executed internship 

registration is not received in the Board office within the required 

timeframe. 

 

Authority G.S. 90-237; 90-239; 90-241; 90-249(12). 

 

21 NCAC 40 .0320 LIC ENSE RENEWAL 

INFORMATION  

(a)  Each registrant is sent an application to renew licensure 

yearly. The application application, required education 

documentation, and specified fee must be returned received in the 

Board office prior to renewal. 

(b)  A registrant may apply to the Board for change of status to 

inactive status. Application for any status change shall be made 

on the form provided by the Board. 

(c)  A registrant with an approval for inactive practice status shall 

not practice as a licensed optician. A registrant in inactive practice 

status may not remain in inactive status if found in practice. 

Registrants in inactive status shall pay the yearly renewal fee and 

complete a renewal form for inactive practice status but are not 

required to obtain annual continuing education hours during such 

periods of inactivity. 

(d)  A registrant in inactive status may apply to the Board to 

change to active status by: 

(1) completing the form provided by the Board; 

(2) attending the required continuing education 

hours for the current year as set forth in Rule 

.0206 of this Chapter; and 

(3) paying the license restoration fee as set forth in 

G.S. 90-246. 

(e)  The Board will notify registrants of receipt of yearly licensure 

renewal and of approval of status changes. 

 

Authority G.S. 90-244(b). 
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21 NCAC 40 .0321 TRAINING ESTABLISHMENT 

REQUIREMENTS  

Any North Carolina licensed optician, ophthalmologist, or 

optometrist as provided in G.S. 90-237 (4) and G.S. 90-240(a)(2) 

and (3) who proposes to train an apprentice or intern to become 

an optician shall fill out and sign under oath an application to do 

so. In addition, the training establishment must meet the 

requirements of the Board to train an apprentice or intern in 

opticianry. These requirements are: 

(1) providing the list of minimum equipment 

specified by the Board; 

(2) submitting a schedule of work processes and 

indicating the number of hours to be devoted to 

each work process for the apprentice and/or 

intern as outlined in the curriculum approved by 

the Board; 

(3) administering and returning any test required by 

the Board for trainees and submitting requested 

periodic statements regarding compliance; and 

(4) allowing on-site inspection of the training 

establishment by the Board. 

 

Authority G.S. 90-237(4); 90-240(3); 90-243; 90-249. 

 

21 NCAC 40 .0323 AFFIDAVIT OF APPLICANT  

(a)  Applicants for any Board process (training, examination, and 

licensure application) shall attest under oath to the completeness 

and accuracy of the information contained in applications. 

(b)  The Board may decide to conduct a criminal background 

check as a part of its application review. Application fees are 

inclusive of costs involved for such investigations, and no 

additional charges shall be assessed against the applicant. 

(c)  If an applicant submits incomplete, false, or misleading 

information, the Board shall bar any applicant from admission to 

examination, apprenticeship, internship, business business, or 

training establishment registrations or licensure. 

(d)  If any optician, optometrist, or ophthalmologist submits 

incomplete, false false, or misleading information, then the Board 

shall bar them from training. 

 

Authority G.S. 90-243; 90-249. 

 

 

21 NCAC 40 .0325 LICENSURE FOR MILITA RY-

TRAINED APPLICANT; L ICENSURE FOR MILITAR Y 

SPOUSE 

(a)  Licensure for a military-trained applicant. Upon receipt of a 

request for licensure pursuant to G.S. 93B-15.1 from a military-

trained applicant, the Board shall issue a license to the applicant 

who satisfies the following conditions: 

(1) submission of a complete Application for 

License to Practice Ophthalmic Dispensing, 

pursuant to G.S. 93B-15.1, Military 

Training/Experience or Spouse of Military 

Personnel; 

(2) submission of a license fee as set forth in G.S. 

90-246; 

(3) providing documentation to satisfy conditions 

set out in G.S. 93B-15.1(a)(1) and (2); and 

(4) providing documentation that the applicant has 

not committed any act in any jurisdiction that 

would constitute grounds for refusal, 

suspension, or revocation of a license in North 

Carolina at the time the act was committed. 

(b)  Licensure for a military spouse. Upon receipt of a request for 

licensure pursuant to G.S. 93B-15.1 from a military spouse, the 

Board shall issue a license to the applicant who satisfies the 

following conditions: 

(1) submission of a complete Application for 

License to Practice Ophthalmic Dispensing, 

pursuant to G.S. 93B-15.1, Military 

Training/Experience or Spouse of Military 

Personnel; 

(2) submission of a license fee as set forth in G.S. 

90-246; 

(3) submission of written documentation 

demonstrating that the applicant is married to 

an active member of the U.S. military; 

(4) providing documentation to satisfy conditions 

set out in G.S. 93B-15.1(b)(1) and (2); 

(5) providing documentation that the applicant has 

not committed any act in any jurisdiction that 

would constitute grounds for refusal, 

suspension, or revocation of a license in North 

Carolina at the time the act was committed; and 

(6) is in good standing and has not been disciplined 

by the agency that had jurisdiction to issue the 

license, certification, or permit. 

 

Authority G.S. 90-234; 90-239; 93B-15.1. 
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TITLE 02 - DEPARTMENT OF AGRICU LTURE AND 

CONSUMER SERVICES 

 

02 NCAC 59D .0101 PURPOSE 

This Subchapter describes the operating procedures for the 

Division under the guidance of the Commission implementing the 

Agriculture Cost Share Program for Nonpoint Source Pollution 

Control, the Community Conservation Assistance Program for 




